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elcome to the seventh instalment of Leviathan! As Edinburgh University’s student-run politics

& V and current affairs journal, we aspire to provide you with a platform for discussion and debate
on today’s critical political developments. As you flip through the pages of this journal, we hope you

come across material that is new to you, that fuels your interest, and that perhaps even inspires you to
contribute to Leviathan yourself.

This winter, we examine the ever-tumultuous arena of global politics through the prism of “Justice”.
How can we conceptualize such a fundamental human need? From governance and human rights
to the environment and poverty, what is the source of injustice, and how can it be eradicated? Who
suffers and who benefits from oppression and corruption across countries and polities? This issue of
Leviathan features a wide range of timely topics including America’s drone wars, Britain’s education
system, corruption in South Asia, EU immigration, and more.

Many thanks are owed to the dedicated work of the whole Leviathan team, who—despite winter flues,
looming deadlines, and multiple time zones—never failed to deliver brilliantly. We are immensely
grateful to all who have attended our fundraisers and donated to our efforts. Finally, generous support
from the Politics and International Relations Department and the PIR Society has been invaluable, as
they foster student interest and discourse through a wide variety of weekly talks, socials, and debate
panels.

We hope this issue of Leviathan inspires you to reflect, question, and draw your own analyses on
the myriad topics pertaining to justice in our community and in our world. We invite you to visit our
brand new website, leviathanjournal.com, where you can find our past issues online and learn more
about the journal. Questions and comments should be directed to leviathanjournal@gmail.com, and
we welcome your feedback.

Cheers, and enjoy.

Natasha Turak
Editor in Chief
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Fair trade, as a general idea, accords
with some widely held ideas about

justice. Its aim is to counteract some of

the disadvantages experienced by the
worst off people in a globalised economy
by allowing them to secure a price for their
produce that is more adequate to support-
ing a decent livelihood than they could get
under completely liberalised market con-
ditions. In practice, though, difficulties
reside in the devising and implementing
of certification schemes that underwrite
the fair trade labelling of products; these
prompt critical questions about the terms
of entry into the schemes and the condi-
tions to be fulfilled in order for poor pro-
ducers to benefit from them. Furthermore,
while the grounding principle of seeking
fairness in trade commands our ethical
attention, the question of what exactly
‘fairness’ means, and how it could apply
to trade, opens a complex field of inquiry.

Yet while such an inquiry might seem
worthwhile, there is a further problem that
could pre-empt the point of even attempt-
ing to pursue it. In aiming to account for
what fairness means in relation to trade,
one presupposes that it does mean some-
thing, but here is the challenge: there are
two very influential currents of sceptical
thought according to which nothing that
is really useful and intellectually respect-
able can be said on the subject of fair
trade. One influential sceptical thought
(S1) is that trade is distinguished from
theft, extortion, piracy and so on, pre-
cisely in virtue of conforming to norms
that are accepted by all parties involved
and are therefore — in a pretty clear and
robust sense — fair. If trade is necessar-
ily fair, then, those who advocate ‘fair
trade’ as if it were opposed to free trade
have apparently not really understood
what trade is. A separate line of scepti-
cal argument (S2) would attempt not to
claim that trade is necessarily fair but that

Professor Tim Hayward is Head of Politics &
International Relations at Edinburgh University,
Professor of Environmental Political Theory, and

Director of the Just World Institute. For more
information on the Fair Trade Academic Network
or the Just World Institute, visit http://www.sps.

ed.ac.uk/jwi/ftan.

Made in Senegal: Is China unfair trade competition to this Senegalese tailor? Photograph by Elizabeth Cooper in Koussanar, Senegal 2008. Elizabeth
Cooper is the Fair Trade Coordinator for Edinburgh University.

trade cannot really be either fair or unfair.
So to apply the category of ‘fairness’ to
trade is simply a mistake. The concept
of fairness applies when considering how
people ought to apportion benefits and
burdens between one another — as in John
Rawls’s theory of distributive justice as
fairness, for example — because justice
is the sort of thing that involves fairness.
Trade, by contrast, is oriented to a dif-

“If trade is necessarily fair,
then, those who advocate
“fair trade’ as if it were
opposed to free trade
have apparently not really
understood what trade 1s.”

ferent sort of value, and is more appro-
priately assessed by criteria of efficiency
than justice: thus if someone says you
ought to buy this or sell that they are not
advising you about ethics or justice but
about what is prudent market behaviour.

In order to develop ideas about fairness
in relation to trade, therefore, one needs
to engage those sceptical arguments and
to defend a distinctive third view, namely,

that trade can be, but is not always, fair:
for if S1 were true there would be no
need to campaign for fairness in trade;
and if S2 were true there would be no
possibility of a meaningful campaign.

Critical assessment of argument that
trade is necessarily fair

S1 holds that trade is necessarily fair on
the grounds that people freely engage in
it. On this view, free trade is fair trade.

The holder of this view has a point: if
parties to trade are not forced to enter into
their trading relationship, and if each is
assumed to gain something from doing so
—as seems reasonable to assume, else why
would they freely do so? — then there is a
sense in which the relation must be a fair
one. The deal may not be ideal, or even
equally advantageous, for each, but it can
still be fair. As in a competitive sport, for
instance, one team may beat the other, but
if the rules of the game are fairly applied
and each team plays fairly, the result is a
fair one. The analogy also serves to re-
mind us not to confuse the idea of fair-
ness with other ideas, like that of equality.

Still, fairness should not be confused,
either, with another idea — namely, free-
dom. Otherwise one risks begging a criti-



alrness 1n relation to trade?

theoretical approach to justice in ‘fair trade’.

cal question: why assume that because a
practice is engaged in freely it is thereby
necessarily fair? We at least need to con-
sider what definition of that contested
concept ‘freedom’ is invoked and how
it is to apply. Thinking about what free-
dom means in relation to trade, we should
recognize that trade is not simply about
isolated individual actions. So the point
about an agent’s freely entering a trad-
ing arrangement making it thereby a fair
one captures only part of a wider situa-
tion. There is more to trade than entering
contracts, and so only on a very narrow
definition of trade would the point clearly
hold. In real trading contexts there have
to be different sets of producers, infra-
structures supporting them, and norms
governing relations between them. Thus
questions concerning a range of variables
arise, such as: What are the rules of the
game for trading? Who sets them? What
is traded? What are conditions of its pro-
duction? Who gets what from whom on
what basis? If goods are traded for mon-
ey, what is the source of latter? What un-
derwrites its value? How did it come into
being? We find, in short, a host of contex-
tual questions about economics, politics,
law, history, geography, anthropology,
international relations, and so on. These
questions merit our attention, and are not
pre-empted by the first sceptical argument.

Critical assessment of argument that
trade cannot be either fair or unfair

According to the second sceptical view
(S2), questions about the fairness or oth-
erwise of trade are simply misplaced.
Fairness is a term of normative evalu-
ation, cognate with ideas of equity and
justice; but trade is not about trying to
achieve equity or justice. Trade is simply
a means through which different parties

engage in practices of exchange with the

aim of maximising their own advantage
as measured against their interests. In the
process (due to what, since Ricardo, we
have known as comparative advantage)
they increase the aggregate sum of advan-
tages drawn: it is a ‘positive sum’ game.
Trade, then, is not about fairness but about
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efficiency; the total amount of (tradable)
good enjoyed in the world is increased by
trade; if some parties lose out, or feel they
do, then this is not unfairness but simply
incompetence or inefficiency on their part.

There is certainly something to be said
for this view, since it does capture the
motivation that normally impels parties
into trading relations. But again, as with
(S1), we have to recognize that this, too,
has a narrow basis. Granting that trade
in and of itself is merely a means used in
the pursuit of other ends means allowing
that the argument that mere means can-

“Ethical thinking can
negotiate a path between the
temptations of relativism on
one side and dogmatism on

the other...”

not be right or wrong, fair or unfair has
some attraction. But how much? In the
USA, for instance, there is a section of
society that says ‘guns don’t kill people;
people kill people’ and on this basis they
object to restricting trade in guns. If oth-
ers of us regard this as a specious argu-
ment, our reasoning includes the thought
that efficiency in the dissemination of
lethal weapons is a social harm — and a
much greater one than impeding it would
be. Harm is not the same as unfairness,
of course, but distributing harm can be:
there might be a kind of rough justice at
work if only people who owned guns got
killed by guns; but often it is unarmed
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victims and bystanders. A society that al-
lows this is allowing a pretty egregious
kind of unfairness! Once we recognize
that there can be legitimate limits to the
kinds of thing that can be traded we are
already thinking about wider contexts;
we can continue from there to think,
for instance, about whether free trade in
goods whose production wreaks social or
ecological harms is really ethically neu-
tral. The problem of unfairness in trade
is thereby recognized as one not about
trade per se — here heeding the sceptics’
narrow point — but about wider contex-
tual concerns with how production is or-
ganised at input the input stage and how
rewards are distributed as outputs of the
process; it takes account of how some
are positioned with structural advantages
and others with structural disadvantages.
It is this wider perspective that the ques-
tion about fairness in trade opens up.

Conclusion

Many academics are understandably
wary of invoking ‘fairness’: it is an un-
scientific term that is liable to a variety
of interpretations; and for each interpreta-
tion, there can be divergent views on how
to implement it; moreover, we also know
that the term can be used naively, mor-
alistically, or opportunistically by people
seeking to muster public support in one
way or another. And yet the values that
the term ‘fairness’ stands for are at the
heart of our very conception of a decent
human life lived in society with others.
I therefore believe that political philoso-
phers are called to perform a modest but
useful service in showing how ethical
thinking can negotiate a path between the
temptations of relativism on one side and
dogmatism on the other to reveal the core
of an idea that does, in fact, enjoy wide-
spread agreement. That way, we can have
some confidence in our convictions — in-
cluding about the ethical value of trying
to be fair — while at the same time being
duly cautious about the particular claims
that may be made by this campaigner
or that critic regarding specific products
of policies given a label of ‘fair trade’.
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heriff’s view

Edinburgh Sheriff Frank Crowe offers a glimpse into Scotland s justice system.

rank R. Crowe has been a sheriff

for over 15 years at the Dundee
and Edinburgh Sheriff Courts. He was
previously Director of the Judicial Studies
Committee and a criminal solicitor
advocate. The following remarks are
purely of a personal nature.

The Scottish Legal system has always
operated with rules and principles based
upon equity, natural justice, reason, and
fairness. Scotland’s Supreme Courts
additionally have a nobile officium
which can be deployed in extraordinary
circumstances to prevent injustice or
provide a remedy for a party or accused
where none exists.

Scotland was the first UK jurisdiction
to formally incorporate Human Rights
legislation when the Scotland Act 1998
came into force in 1999. Many lawyers
argued that the Scots law concept of
fairness encompassed most of the
Convention Rights, but of course the
Convention had been evolving through
50 years of jurisprudence and it has
taken some time—perhaps longer than
envisaged—to assimilate the wider
experience of other jurisdictions to case
law and practice in Scotland.

To take a practical example, if the
sheriff is presiding at a jury trial which
involves charges of a sexual nature
against a number of women, in addition
to keeping the evidence relevant to the
terms of the indictment, approval may be
granted in limited areas to question the
sexual histories of the alleged victims
where relevant to the allegations. The
sheriff must ensure the trial is fair for the
accused and that witnesses receive proper
protection through “shield legislation”
designed to prevent enquiry into sexual
history. If required, the sheriff must also
make special arrangements to take the
evidence of witnesses who are children
or otherwise vulnerable. Decisions in
these matters are taken ideally some
time before trial commences but can be
amended by the trial judge in light of
present circumstances—for example,
fresh evidence or the need to alter
arrangements for the witness to prevent

unnecessary distress or allow dock
identification. Similarly, in civil cases the
sheriff has a dispensing power applicable
for overcoming any technical failure to
comply with rules, enabling the case to
proceed to determine the issues of dispute
between parties.

Whether cases involve the common
law or statute, the sheriff has discretion
to apply the law in a fair and just
manner. Statutory provisions often leave
words and phrases undefined or use
words such as “reasonable”, leaving the
determination of particular situations to
the sheriff.

Where an appeal is taken, the sheriff is
required to set out the facts established
and the methodology used in reaching a
decision. In appeals against sentence the
sheriff will set out the facts provided by
the Crown, the details of the mitigation,
and explain why the sentence was
selected and imposed. In this way the
appeals court can determine whether the
case has been decided appropriately and
according to law and justice.

While there are some sentencing
guidelines, sentencing is left to the judge
at first instance to weigh up the various

factors and deploy an “instinctive
synthesis”  based upon  judicial
experience. This approach contrasts

with some jurisdictions in the USA
where rigid guidelines give very little, if
any, scope for judicial discretion in the
particular circumstances of a case to do
justice either by imposing a reduced or
increased sentence as seems just.

Human Rights legislation and other
statutory developments often highlight
existing practice. Article 8 ECHR
respecting the private and family life
of an individual has largely been taken
into account in the past. An accused for
whom imprisonment or extradition may
lead to the loss of home or job and place
undue strain on dependants has always
been able to put these considerations
before the court. The incorporation of
this right and others provides a more
comprehensive background for the court
to balance the competing public interests

proportionally.

At common law the sheriff would be
entitled to impose a greater sentence if
it were established that an offence had
been committed with a racist motive.
There is now a specific provision when
a racial aggravation added to a charge is
established—the court must take this into
account and indicate the extent to which
the sentence has been increased by that
element.

As with other walks of life, the judicial
trend is towards greater openness and
transparency. Most court cases are held
in public, as has always been the case,
however it is commensurate with justice
for the sheriff to explain decisions taken
both at important procedural stages as
well as the final outcome. This may avoid
unnecessary appeals and make it clear
to an unsuccessful accused or litigant
precisely why the court has made such a
decision.

All court users must be shown respect.
Most would rather be elsewhere but
may have been required to attend as an
accused or a witness or forced to raise
or defend civil proceedings. Many will
leave the court disappointed and some
by a different route they entered the
building, however for justice to take
place, decisions must be explained
clearly with regard to the circumstances
of the case.

Shariff Frank R. Crowe
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Obama’s drones

Justifiable war strategy or moral quagmire? by Hamish Kinnear

att Martin starts and finishes his day

like many other Americans, rising
early and battling rush-hour traffic to get
to work, worrying about picking up his
kids from school or buying groceries at the
end of the day. His job, however, involves
operating a heavily armed Predator
Drone—’Unmanned  Ariel  Vehicle’
(UAV)—which  conducts operations
7,500 miles away in Afghanistan. Martin,
a US Air Force pilot, eliminates multiple
targets on a battlefield the other side of
the world before returning to the comfort
of his bed once the day is done. As
Martin himself rather worryingly puts
it, “sometimes I felt like God hurtling
thunderbolts from afar.”

Armed combat drones like the one Martin
operates were first introduced into the
US army under the Bush administration
in 2001 and were deployed during the
invasions of Afghanistan and Iraq. Their
use under the Obama administration,
however, has escalated massively; whilst
52 drone strikes were carried out during
the 8-year Bush administration, the Obama
administration in its first term oversaw
nearly 300—six times more, equating to
one every five days®. Extensive use of
militarised drones has become a key facet
of Obama’s counterterrorism strategy,
and though the Nobel-laureate President
has withdrawn from Iraq and prescribed
a 2014 withdrawal from Afghanistan, the
massive escalation of drone strikes can
be considered a new military adventure;
a covert successor to the earlier efforts in
the “War on Terror’.

Indeed, the strategy of ‘targeted killings’
has had some success in attacking the
command structure of the Taliban and
loosely grouped Al-Qaeda organisation,
eliminating a significant number of high-
ranking members in each. However, also
among drone strike casualties are US
Citizens, such as the Yemeni-American
radical Anwar al-Alwaki, and a high
number of civilians—estimated at around
290 by the Bureau of Investigative
Journalism. This policy therefore raises
serious moral and judicial issues. How can
the US justify that, despite the supposedly

‘surgical’ nature of these strikes, there are
significant civilian casualties taking place
in countries not formally at war with the
uUs?

Opposition, or even questioning, of
Obama’s drone policy, however, amounts
to little more than a whimper. Attempts
to challenge the government on the
lawfulness of its drone programme, or
to uncover official data on the strikes,
have met little success. The basic
problem is that although Obama and his
administration have commented on the
programme of targeted killings, it remains
officially secret and its details beyond the
reach of the public. Government lawyers
are currently fighting court battles with

Jessie Stevenson
the American Civil Liberties Union’s
Center for Democracy on the basis that
since no government source has officially
announced the drone programme, it thus
may not even exist’.

Setting aside issues of morality and law,
the basic rationale behind the policy of
targeted killings is “the ends justify the
means”. This of course begs the question:
do targeted killings actually work? As
mentioned above, it is undeniable that the
strikes have succeeded in neutralising a
significant cadre of top-ranking terrorists
who constitute the leadership of the
loosely connected al-Qaeda network.

However, the psychological impact of
drone attacks on civilian populations
has not been considered at any length.
The most obvious reason for this is that,
unlike the elimination of terrorist targets,
the psychological effect is not easily

quantifiable. As commentators Kilcullen
and Exum point out in “Death from
Above, Outrage Down Below”, “while
violent extremists may be unpopular,
for a frightened population they seem
less ominous than a faceless enemy that
wages war from afar.”* Kilcullen deals
with this problem more extensively
in his book The Accidental Guerrilla.
Here, Kilcullen argues that by extending
conflict into tribal areas, the US could
turn local fighters into ‘accidental
guerrillas’ who are not motivated by a
global jihadist cause but simply because a
foreign army is in “their space.” Though
these accidental guerrillas only fight to
expel the foreigner from their territory,
it becomes increasingly difficult to
distinguish them from the original target.®
This is because the original target has
taken shelter in the territory of the local
fighter; just as elements of al-Qaeda have
done in the Taliban-controlled regions of
the Afghanistan-Pakistan borderlands.

If the drone attacks continue on the
Afghan-Pakistani border and other
locations, such as Yemen and the Horn of
Africa, the results could be disastrous.
This issue becomes doubly pressing
when one takes into account that though
there is a prescribed end in 2014 for the
International Security Assistance Force
presence in Afghanistan, drone use in
targeted killings has had no such
limitation. Indeed, the °kill lists’ of a
network of US government organisations
are expected to increase for years to
come’, resulting in a state of ‘permanent
war*.®
'Martin M J, Sasser C W (2010) Predator: The Remote-Control Air
War Over Iraq and Afghanistan: A Pilot’s Story. City: Zenith Imprint
2Ross A K, Woods C and Leo S (2012) The Reaper Presidency:
Obama’s 300th drone strike in Pakistan. The Bureau of Investigative
Journalism. Available online at http://www.thebureauinvestigates.
com/2012/12/03/the-reaper-presidency-obamas-300th-drone-strike-
in-pakistan/ last accessed 10 January 2013
*Karen McVeigh K (2012) “Obama ‘drone-warfare rulebook’ con-
demned by human rights groups”. The Guardian. Available online
athttp://www.guardian.co.uk/world/2012/nov/25/obama-drone-war-
fare-rulebook last accessed 10 January 2013
“Kilcullen, D. And A. Exum A (2009) ‘Death from Above, Outrage
Down Below.’, New York Times, 16 May.

*Kilcullen D (2011)The Accidental Guerrilla: Fighting Small Wars in
the Midst of a Big One. City: C Hurst & Co Publishers

¢ Ibid.

"Miller G (2012) Plan for hunting terrorists signals US intends to
keep adding names to kill lists. Washington Post. Available online at
http://articles.washingtonpost.com/2012-10-23/world/35500278 1 _

drone-campaign-obama-administration-matrix last accessed 10 Janu-
ary 2013
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Hans Kelsen, an influential 20th
century jurisprudential scholar,
deliberated extensively on the importance
of distinction between law and morals. To
separate the two, he argued, is essential
for a well-adjusted legal order. In his
magnum opus Pure Theory of Law, he
wrote about the dangers of allowing one
group to define justice through its own
perception of personal morality.! Even
within relatively homogenous societies,
we find diverse views of “right” and
“wrong,” and the imposition of one
notion of morality on all people can be a
form of tyranny in itself. Kelsen did not
advocate amorality, but he believed that
this essential separation safeguards us
from the morally self-righteous. Many
decades after the publication of Pure
Theory of Law, Kelsen’s ideas are as
relevant as ever to the state of affairs in
the Russian Federation.

Russians have recently been subjected
to state-sanctioned enforcement of
morality as defined by the Russian
Orthodox Church. It is a version of
morality that is characteristically
xenophobic, intolerant of dissenting
views, and obsessed with respect for
authority, specifically deference to priests
and oligarchs. While in theory there
is a separation of church and state, in
practice the two function symbiotically.
One would by no means describe
contemporary Russia as a theocracy, but
collusion between the governing class
and the clergy of the Orthodox Church
is an increasingly topical political issue,
especially after last year’s trial of three
members of the punk rock band Pussy
Riot.

On21 February,2012, several members
of the Feminist anti-Putin protest group,
wearing balaclavas and accompanied
by cameramen, walked into Moscow’s
Cathedral of Christ the Saviour,
approached the altar, and performed a
“punk prayer,” which consisted mostly
of jumping and hitting the air with their
fists while denouncing the perceived
corruption in the relationship between

the church and the state.? Later on, the
band voiced over the footage with one
of their songs, “Mother of God, Chase
Putin Away,” and posted it to Youtube.
The song ridicules the Patriarch of the
Orthodox Church as worshipping Putin
instead of God and alleges the Church’s
hunger for temporal power and money.
Among the highlights are “black robe,
golden epaulettes, all parishioners crawl
to bow,” “the Church’s praise of rotten
dictators, the cross-bearer procession of
black limousines,” and “the head of the
KGB, their chief saint, leads protesters
to prison under escort.””

“The song ridicules the
Patriach of the Orthodox
Church as worshipping
Putin intead of God and
alleges the Church’s hun-
ger for temporal power and
money.”

Considering that the peaceful protest
lasted for approximately one minute
before the participants were removed
from the premises, and that no property
was damaged, one may expect the
unpleasant matter settled there. But in
the days following the event, the video
went viral. Within several weeks, three
of the band’s members were arrested and
charged with “hooliganism motivated by
religious hatred:” a crime punishable by
2 to 7 years in prison.*

Perhaps the members of Pussy Riot
might have had a chance at receiving a
just and reasonable verdict if only Russia
had a viable judiciary. Independent
and impartial courts have long been
considered by legal scholars to be
guardians of democracy and guarantors
of the rule of law. But Russia’s courts
are so heavily influenced by the political
system, which in turn is influenced by the
Church, that the judiciary is effectively
made redundant. The setting of the trial
following the women’s arrests has been

Black robe,

Marko Supronyuk examines the Pussy Riot trial

rightly called a “kangaroo court.”

Among witnesses for the prosecution
were Russian Orthodox devotees
who, though they were not present
during the incident, were called upon
to testify on account of their offended
religious sensibilities. When the defence
attempted to establish that the band’s
actions were a form of civil protest,
the judge struck down all questions
regarding potential political motives
behind the demonstration.* In August,
the three women were convicted and
each sentenced to two years in prison.’
In October, one of them was released
on probation after she proved to the
appeals court that she was not even
inside the Cathedral during the protest.®
The other two women are due to serve
out their “corrective labour” terms in
“penal colonies” and, if recent history
is an indicator (see the Khodorkovsky
case), it’s hard to imagine that Russian
authorities would have much difficulty
extending that sentence if they chose to.”

The Pussy Riot trial is indicative of
a larger underlying problem in Russia;
the limitation of basic freedoms by what
is morally acceptable to the Orthodox
Church. The band’s trial is a prominent
example of what too often becomes
of those whose expression is deemed
offensive by the institution. Reasonable
people can disagree on whether Pussy
Riot’s shock-approach is appropriate,
effective, or indeed in good taste (listen
to their music at your own risk). But
individuals should not spend years of
their lives in prison for wearing masks,
screaming obscenities, and punching
the air, even if they do it in a holy place.
Of course public morality is protected
in liberal democracies too and under
certain circumstances can be claimed as
a reason to restrict freedoms of others
(e.g. Article 10(2) of the European
Convention on Human Rights). But
the Russian power structure seems
interested solely in protecting the black
robes of its own priestly brand.

Russia’s alliance between church
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in context of morality and religion in Russia.

and state is well documented. Accusing
Pussy Riot of religious intolerance
is particularly laughable when one
considers the church’s own record: it is
many things, but it is neither a victim
nor a martyr. Years after its suffering
and oppression under Communist rule,
it is now the most formidable of bullies,
not least because it also happens to be
a jealous one. Princes of the church
regularly incite intolerance towards
others, delivering derogatory sermons
in mass media, referring to non-Russian
Orthodox religious groups as “sects,”
and expressly claiming that to be a
member of another church is unpatriotic.
Meanwhile the state, through a campaign
of mass intimidation and bureaucratic
hurdle-making, strangles civil society
and leaves less room every year for other
religions, however innocuous.! When
the state chooses to punish critics of the

Jessie Stevenson

Russian Orthodox Church on grounds of
“religious hatred,” it is not standing up
for the gentle and weak, it is officially
sanctioning a state religion immune to
dissent.

The Guardian's Nick Cohen outlines
the exchange of favors between the
church and the state. Among them
are state funding for the expansion of
churches and a partial restoration of
the clergy’s tsarist privileges, like the
reinstatement of priests to key public
roles in secondary and higher education.
In return, the church promotes support
for the Kremlin as a “quasi-religious
duty.”  Shortly before Pussy Riot’s
hapless demonstration in Moscow, and
less than a month before the presidential
election that would see Vladimir Putin’s
return to the presidency, the Patriarch
called Mr. Putin’s rule a “miracle of
God.”"?

But despite these echoes
of a fallen empire, the
current regime is in truth
a successor of the Soviet
Union. Of course the
former is rooted in a de
facto state religion while
militant atheists led the
latter. But the differences
dim  there. Religious
intolerance, persecution of
unconventional  political
views, hatred of things
perceived as  foreign,
a strict adherence to a
dogma, and the demand to
punish those who deviate
from it — these present-day
patterns also dominated
the era of communist
repressions, and Pussy
Riot are certainly not
the first rockers to get in
trouble for ideological
unorthodoxy. In Soviet-
controlled Czechoslovakia
of the 1970s, musicians
from a rock band called
The Plastic People of the
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Universe were arrested and charged with
playing music with an “antisocialist
and antisocial impact.”!! They were
convicted and sent to prison for lengths
of term similar to those handed down to
members of Pussy Riot.!?

Laying out his vision for what a legal

“Accusing Pussy Riot of
religious intolerance is
particularly laughable when
one considers the church’s
own record.”

order should be in the 1930s, Hans
Kelsen might have been surprised to find
his name appear in the same sentence as
something called The Plastic People of
the Universe or Pussy Riot, but he might
nothave been disconcerted once he found
out the facts. The more one studies cases
like this, the clearer it becomes that there
is moral value in separating law from
ethics; that morality without the freedom
of choice is little more than a petty,
insecure kind of despotism; that those
who lead and promote such systems tend
to be concerned primarily with their own
power; that such people, it would seem,
despise intellectual autonomy and have
a low opinion of man as an individual.
The Russian people can define justice
for themselves without being lectured
by priests in gilded mitres, and they
can tell right from wrong without being
talked down to by men of God who are
far more interested in this world than the
next.

'H. Kelsen, Pure Theory of Law, University of California Press, 1978,
p. 66.

*S. Shuster, Russia’s Pussy Riot Trial: A Kangaroo Court Goes on a
‘Witch Hunt, in TIME Magazine.
*A punk prayer earns two years in jail, in Euronews.
‘P. H. Russell, D. M. O’Brien, Judicial Independence in the Age of De-
mocracy: Critical Perspectives from Around the World, University of
Virginia Press, 2001, p. 89.
*Pussy Riot members sentenced to 2 years in prison, in USA Today.
“Russia Frees One Punk Rocker, Keeps Two in Jail, in Voice of America.
’Khodorkovsky judge denies being pressured into verdict, in BBC.

8C. J. Levy, At Expense of All Others, Putin Picks a Church, in The New
York Times.
’N. Cohen, An evil collusion between a tyrant and a man of God, in
The Guardian.

1Russian Patriarch Calls Putin Era “Miracle of God,” in Reuters.

M. Albright, Madam Secretary, Miramax Books, New York, 2003, p.
142.

12J. Yanosik, The Plastic People of the Universe, in Perfect Sound For-
ever.
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Documents enshrining the basic rights
of the individual are a cornerstone
of democratic states around the world.
Articles contained within them detail the
certain rights that the people hold and of-
fer the only absolute protection we have
against the capriciousness of government
policy. These ‘bills of rights’ are some of
the most widely accepted but heavily dis-
puted pieces of legislation in existence.
So how did these documents evolve to
become a crucial element of democracies
today? And why are we still disputing
their contents? This article explores their
development from 1215 to the present day
and considers the on-going debate in the
UK over the content and use of our very
own “bill of rights’: the Hu-|
man Rights Act.

Arguably the first ever} |
bill of rights was the Mag-|} |
na Carta, sealed by Kingj §4f
John of England in 1215,
which “subjected the King
to the law of the land for the
first time in Britain’s his-
tory”! and was a source of =
the inspiration for the mostf
famous bill of rights in his-[f;
tory: the United States Bill of|
Rights, which appears as the -
first ten amendments to the
US Constitution.

Early bills of rights alsol_
appeared in medieval Euro-
pean states. These included
the 1222 Golden Bull in
Hungary, which first subject-
ed the monarch to the rule of law, and the
1525 Twelve Articles in Bavaria, which
recognised the freedom of the people.
The impact of the Twelve Articles was felt
in the Declaration of the Rights of Man
and of the Citizen, a central document of
the French Revolution, which developed
many of the demands found in the Twelve
Articles.

The Rights of Man also drew inspiration
from declarations of rights — drawn up by
individual states in the new United States
of America, such as the 1776 Virginia
Declaration of Rights, which declared,

.._f’-

Do Wt

Bills of rights: the corner

Alex Paul analyses the necessity

amongst other things, that “all men are by
nature equally free and independent and
have certain inherent rights™2. The Virgin-
ia Declaration was, in the main, the basis
for the Bill of Rights, drafted in 1789 (the
same year as the Declaration of the Rights
of Man was adopted in France), which
sought to protect the American people
against the potential tyranny of govern-
ment.

Whilst national bills of rights have ex-
isted for many hundreds of years, it is
only since World War II that supranational
conventions have been developed. Nota-
ble among these is the Universal Decla-
ration of Human Rights (1948) and the

“Until 1998, the UK
arguably had no legislation
that definitively stated the
rights of the people vis-a-
vis the state.”

As well as ratifying basic rights and
freedoms for European citizens, the
ECHR created a legal mechanism to
enforce the rights contained within it,
namely the European Court of Human
Rights. Any European citizen can take a
complaint against a member state to the
Court and, uniquely in international law,
the Court’s judgement is legally binding

FEuropean Convention on Human Rights

o

a . o
Julius Colwyn

(1950). In particular, the Universal Dec-
laration of Human Rights “represents the
universal recognition that basic rights and
fundamental freedoms are inherent to all
human beings™ regardless of race, na-
tionality or culture and includes articles
forbidding slavery and torture as well as
recognising the right to equal treatment
before the law. It is widely seen as the
foundation of international human rights
law and has inspired subsequent treaties
detailing rights for specific groups, in-
cluding the European Convention on Hu-
man Rights (ECHR).

on the member state con-
| cerned. It is this court, and

{versy in the UK in recent
|years with many Conserva-
itive MPs.
| Aside from the Magna
Carta, legislation such
as the 1689 Bill of Rights
|(similar to  Scotland’s
\Claim of Rights Act 1689)
helped establish the mod-
ern British state with its
constitutional monarchy,
and established in law the

X irights of the people over

the monarch, exercised by
their elected representatives in Parlia-
ment.

However, until 1998, the UK argu-
ably had no legislation that definitively
stated the rights of the people vis-a-vis
the state. Then, in that year, the Labour
Government passed the Human Rights
Act (HRA), which incorporated into UK
law the European Convention on Human
Rights. This meant that all UK law must
be compatible (as far as possible) with the
HRA; that a court can declare an Act of
Parliament incompatible with the rights in
the HRA; that all public authorities have




of the Human Rights Act.

to act in accordance with the rights set
out in the HRA; and that any individual
whose rights, as set out in the HRA, have
been violated by a public authority can
initiate legal proceedings to remedy such
a violation®.

Of particular concern to many Con-
servative MPs in recent years has been
the introduction into UK law, by the Hu-
man Rights Act, many of the provisions
of the ECHR. This allows British judges
to declare UK law ‘incompatible’ with
the Convention and has led to claims that
UK law is secondary to European law, as
determined by the European Court of Hu-
man Rights in Strasbourg. Indeed, such
was the concern over the ‘secondary’ sta-
tus of UK law that in December 2012 72
MPs, including several former Conserva-
tive ministers, voted to repeal the Human
Rights Act, claiming that it was “’funda-
mentally undemocratic’ that unelected
European judges could override the will
of Parliament™. And this view is not just
one held by backbench Tories.

In 2006 David Cameron himself said a
Conservative government would “scrap,
reform or replace” the Human Rights Act.
But the current government, under pres-
sure from the Liberal Democrats, could
only agree on “establish(ing) a Com-
mission to investigate the creation of a
British Bill of Rights” in the Coalition
Agreement. The duly created commis-
sion reported back in December 2012
with little success, as its nine members
were unable to even reach a consensus
as to whether the UK needed to amend
or replace the Human Rights Act. But the
current government, under pressure from
the Liberal Democrats, could only agree
on “establish(ing) a Commission to in-
vestigate the creation of a British Bill of
Rights” in the Coalition Agreement.

The duly created commission reported
back in December 2012 with little suc-
cess, as its nine members were unable to
even reach a consensus as to whether the
UK needed to amend or replace the Hu-
man Rights Act.

Unsurprisingly, the commission was

heavily criticised by many. Sadiq Khan,
Labour’s shadow justice secretary, point-
ed to the £700,000 cost of the commis-
sion and labelled it a waste of money. At
the same time, Liberal Democrat MP Dr.
Julian Huppert argued that “civil liberties
are a core, unifying issue for the Lib Dem-
ocrats”” and that defending civil liberties
“is right at the core of our continued sup-
port for this government™. Other groups
have also weighed into the debate, with
the civil rights group Liberty claiming
that they are “doubtful that any replace-
ment ‘British Bill of Rights’ will extend
rather than diminish the protection of hu-
man rights in this country’”. Considering
the current deadlock between the two par-

“Whilst national bills of
rights have existed for
many hundreds of years,
it is only since World
War II that supranational
conventions have been
developed.”

ties in government, it seems likely that the
issue of amending or replacing the Human
Rights Act will be put on hold until after
the next election in 2015. Subject to inter-
pretation?

It is clear that bills of rights, and the
provisions contained within them, have
played a central part in determining the
relationship between the state and its citi-
zens. They form a central tenet of any de-
mocracy as a demonstration of the basic
principles and liberties of every citizen.
But despite widespread agreement on the
need for their existence, the contents of
many bills of rights are still widely dis-
puted, with the current debate in the UK
being just one example. Whilst all parties
agree on the need for a “British bill of
rights” to exist, they disagree widely on
the contents of any such bill.
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Meanwhile, in the US, the 10 articles
that make up the Bill of Rights, whilst
undisputed in their existence, are subject
to fierce debate over their interpretation
and exact meaning. One recent example
is that of the Second Amendment, which
guarantees that “a well regulated Militia,
being necessary to the security of a free
State, the right of the people to keep and
bear Arms, shall not be infringed”'’. But
who possesses this right is subject to vari-
ances in interpretation. One reading of the
Amendment has it protecting the right of
States to raise militias. Another reading
has it protecting the rights of individuals
to keep and bear arms. A third could even
have it protecting the rights of individu-
als to keep and bear arms but only if it is
closely supervised by the government.

Regardless, what these arguments dem-
onstrate is the enduring and fundamental
tension between the power of the state and
the rights of the people. This debate, re-
flected in disputes over bills of rights, is
central to our democratic system. As such,
we need to be careful about acquiescing
to calls to rewrite such documents with-
out good reason. That is not to say they
cannot be changed, but for governments
to demand change to them simply because
they disagree with the outcome in law of
articles contained within bills of rights is
questionable and best and downright sin-
ister at worst. However imperfect in form,
bills of rights are one of the few abso-
lute forms of protection the people have
against the power of the state and must be
safeguarded as such.
'http://www.bbc.co.uk/history/british/middle_ages/magna_01.shtml
*http://www.archives.gov/exhibits/charters/virginia_declara-
tion_of_rights.html
*http://www.un.org/en/documents/udhr/hr_law.shtml
*http://www.liberty-human-rights.org.uk/human-rights/human-
rights/the-human-rights-act/how-the-human-rights-act-works/
index.php
*http://www.guardian.co.uk/politics/2006/may/12/immigration-
policy.immigration
“http://www.direct.gov.uk/prod_consum_dg/groups/dg_digitalas-
sets/@dg/@en/documents/digitalasset/dg_187876.pdf
“http://www.guardian.co.uk/commentisfree/libertycentral/2012/
mar/11/liberal-democrats-human-rights-liberty
Ibid.

Ibid.

'%http://www.archives.gov/exhibits/charters/constitution_transcript.
html
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Justice delayed 1s justice denied

Imran Khan takes a critical look at the complex dynamics of ‘justice’in Pakistan.

he colonial legacy left more than

just the memory of partition on the
Subcontinent. It left a blueprint for many
institutions prevalent today. In present-
day Pakistan, no institution could claim
to be stronger, more organised, better
financed, or more clearly defined than the
military. However, in a political era where
democracy is a benchmark and Pakistan is
seamlessly at the world’s contention, an
independent judiciary ought to be able to
fulfil that claim. It does not.

At the 2008 departure of General
Pervez Musharraf (who ruled for almost
a decade after a military coup) and the
reinstatement of an ‘era of democracy’
with open elections, there was hope
of a new age of accountability and
transparency. That hope was short-lived.
The Pakistani government are now at a
standoff with the judiciary' stemming
from the refusal of the government
to reopen corruption charges against
the incumbent President, Asif Ali
Zardari. The result? The former Prime
Minister, Yusuf Raza Gillani, has
been disqualified from office, refusing
to re-open the investigations, after
conviction in a contempt of court case;
his successor has been announced, and the
fiasco rambles on.

Pakistan’s tumultuous saga does not
end there: Tahirul Qadri, a populist
cleric, recently returned to Pakistan after
some years abroad and led a mass anti-
corruption rally straight into Islamabad.
He called for parliament to dissolve
amid growing anti-corruption sentiment.
Coincidently, on January 15th 2013, the
Supreme Court again issued an arrest
warrant for the current Prime Minister,
Raja Pervez Ashraf (nicknamed ‘Raja
Rental’), charged with corruption whilst
serving as a government Minister in 2010.
Then, on January 18th, an investigating
official on the case—from the National
Accountability Bureau (Pakistan’s anti-
corruption watchdog)—was found hanged
in his government hostel; many suspect
foul play. With elections set to take place
in May this year, once again, the fiasco
rambles on...

But as the Executive and the Supreme

Court battle over legal and constitutional
disputes, the average Pakistani civilian
is left frustrated and without hope, as the
attainment of justice seems increasingly
determined by the elites and their financial
muscle. Chants of “Zardari Kutta!”
‘Zardari Chore!” (Zardari Dog! Zardari
Thief!) were frequently heard during the
speech of legendary cricketer-turned-
politician and budding political opponent,
Imran Khan, at a recent fund-raising
dinner in Glasgow in aid of his Pakistan
Tehreek-E-Insaf (PTI) party. Khan
maintained that the universality of justice

i
Y

Rae Gilchrist

is very compelling; an ordinary Pakistani
may not be able to explain the concept
of ‘democracy’ sufficiently, but ask him
about justice and he could provide you
with a plethora of answers, perhaps fuelled
by local customs or Islamic principles.?

This knowledge, understanding, and
expectation of justice contribute to the
complex dynamics of the judicial process.
The British Raj left behind criminal and
civil law, which heavily influence the
current state law; Federal Sharia Courts
ensure that the Pakistani penal code is
in accordance with Islamic Law; and
local customary laws are manifested in
community court systems (often councils
of villagers or tribal elders) in the different
provinces—Panchayats in Punjab and
Jirgas in the Northern areas.

This latter informal justice structure has
had important ramifications; some positive,
some questionable. By most accounts the
councils’ decisions are made quickly and
emphatically—in stark contrast to the

slow and tedious nature of the state court
system. An ordinary Pakistani in a village
may thus be inclined to submit a case to
these councils. However, the councils
have also become notorious for essentially
sanctioning extra-judicial actions. The
infamous  ‘honour-revenge’ case of
Mukhtar Mai, a woman gang-raped on the
orders of a tribal council, still resonates in
the international media. This highlights
the dangers of what many call an archaic
and unjust system—the sanctioned
action was more to do with revenge
than justice. Clearly, however, there are
differing perceptions of justice and its
enactment. For Pakistan’s judiciary to
flourish, work must be done to bridge
the gaps between state law, religious
directives, and local customs.
Pakistani officials attempting to

reform should tread carefully; in 2011,

a Pakistani Federal Minister Shahbaz

Bhatti and the Governor of Punjab

Salman Taseer were assassinated

after questioning the controversial

blasphemy laws. But the future is

not so bleak: there was Pakistani

unity and mass condemnation of the

Taliban shooting of schoolgirl Malala
Yusufzai, strengthening the gender
equality momentum. The Lawyers’
Movement initiated during the term of
Pervez Musharraf illustrated gladly the
problems the judiciary could cause when
attempts are made at its marginalisation.
And the judiciary’s ongoing and relentless
attempts to reopen the corruption charges
against the incumbent president show a
determined resilience.

What will be fundamental to the success
of Pakistan’s judiciary? It is crucial that
there is greater consistency between local
practices and state law, and the judiciary
must ensure that corruption is stamped
out. Above all, reform of the system must
ensure efficiency; after all, justice delayed
is justice denied (Magna Carta - Clause
40). 3

'BBC News (2012) Pakistani court extends corruption case

deadline for PM. Available at: http://www.bbc.co.uk/news/world-
asia-19389835. Last accessed 10 January 2013

?Lieven, Anatol (2011) Pakistan: A Hard Country. London: Penguin.
*G. R. C. Davis, Magna Carta, Clause 40. Revised Edition, British
Library, 1989. Available at http://www.fordham.edu/halsall/source/
magnacarta.asp Last Accessed 10 January 2013
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Alex Clark questions the power of national security over human rights.

The British government recently
agreed to pay £2.2 million to Sami
al-Saadi, a Libyan opponent of Muam-
mar Gaddafi’s regime who accused the
SIS (M16) of assisting in his rendition
to Libya. Another Libyan man, Abdul
Hakim Belhaj (commander of the rebel
troops that overthrew Gaddafi in 2011)
is suing Jack Straw and Sir Mark Al-
len, an MI6 official, for their part in his
rendition. At the same time, the de Silva
report revealed British state collusion in
the murder of Pat Finucane by loyalist
militants in 1989. All in all, it has been a
tough couple of weeks for the reputation
of the British secret service. It is believed
that al-Saadi and Belhaj’s rendition was
part of Tony Blair’s 2004 ‘Deal in the
Desert’, which brought Gaddafi in from
the international cold. Gaddafi gave up
his chemical weapons programme in re-
turn for investment in Libyan business,
and help in catching opposition to his
regime. Yet now Belhaj is a British ally,
having helped toppled his predecessor,
demonstrating the fickleness of interna-
tional politics.

Despite the huge sum being paid to

al-Saadi by Sarah Werner

al-Saadi, the Foreign Office is not ad-
mitting to any of the allegations against
them. This is because the intelligence
services have persuaded the government
that if their agents were made to testify in
court, then their safety and Britain’s rela-
tionship with the United States would be
compromised. Indeed, attempts are be-

“The intelligence services
have persuaded the
government that if their
agents were made to testify
in court, then their safety
and Britain’s relationship
with the United States
would be compromised.”

ing made by the government to introduce
laws enabling courts to hear intelligence
in secret session. Luckily this is being re-
sisted, both by human rights groups and
the House of Lords — the justice process
must be transparent and clear for all. Un-
derstandably, al-Saadi is disappointed
that the truth has not emerged in court:
“I started this process believing that a
British trial would get to the truth in my
case. But...even now, the British govern-
ment has never given an answer to the
simple question: ‘Were you involved in
the kidnap of me, my wife and my chil-
dren?””’! Such a form of justice does not
befit a nation that regularly speaks out
against similar events elsewhere around
the world.

The Intelligence and Security Commit-
tee (ISC) is responsible for overseeing
the actions of the intelligence services.
A year ago, the ISC itself recommended
that its role and powers should be extend-
ed, and that it should be held accountable
to both the Prime Minister and to Parlia-
ment.?> This shows how inadequate the
current system is. The secret service is
able to hide some of its less palatable ac-
tions, and to blur the line between what
is acceptable and what is not. Torture is

banned under British law and by inter-
national convention, yet the cases of al-
Saadi, Belhaj, and the British residents
imprisoned in Guantanamo Bay strongly
suggest some level of complicity or
awareness of such atrocities by British
secret service personnel, although there
are no allegations of active participation
in torture.

One of the main reasons offered as an
excuse for the rendition of al-Saadi and
Belhaj are alleged links to al-Qaeda.
These may be true, and al-Saadi has ad-
mitted to meeting Osama Bin-Laden be-
fore the 9/11 attacks, but we will never
know as the evidence was to be heard
in secret. One of the ISC’s main goals
is to ensure that evidence relating to se-
curity matters can be heard in the public
domain. However, the heads of Brit-
ain’s security agencies have the power
to withhold ‘sensitive’ information, al-
though the Government believes the ISC
should be able to require information
from these intelligence agencies.’It is
vital that these changes happen in order
for Britain’s security services to be held
properly accountable to public scrutiny.

Part of Britain’s international authority
comes from perceived moral superiority
over autocratic regimes. Increasing con-
trols over our intelligence services may
adversely affect our intelligence-sharing
relationship with the United States, but
how much more damaging could fur-
ther accusations of abuse be to our in-
ternational reputation? Thomas Hobbes
argued in Leviathan that society should
be controlled by an absolute authority,
to which we give up certain liberties for
protection from “war of all against all.”*
Any abuses of power by this authority
are the price to pay for peace. Certainly,
some would argue that in the face of a
potential terror attack, an illiberal soci-
ety is acceptable. I would disagree.

'Richard Norton-Taylor, The Guardian Online. “Government pays
Libyan dissident’s family £2.2m over MI6-aided rendition”. [Online]
Available at: http://www.guardian.co.uk/uk/2012/dec/13/libyan-
dissident-mi6-aided-rendition, [Accessed 13 December 2012].
?Justice and Security Green Paper (London, October 2011), p 40.
STbid., p 44.

“Hobbes, T., Leviathan: Parts One and Two, Indianapolis: 1978), p
106.
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here were few events in the course of

the last campaign for the U.S. presi-
dency as engrossing as Karl Rove’s tel-
evised train wreck on Fox News, after the
network called the crucial state of Ohio,
and therefore the election, for President
Obama. Confronted with numbers prov-
ing there was no hope for a republican
victory in the battleground state, Rove
vociferously disputed the call, only to be
conclusively proven wrong. For Rove,
and many within the GOP presidential
campaign, it seemed that demographic
change had made the conservative con-
ception of America’s electorate obsolete.
Every Republican president since Herbert
Hoover had been elected on the back of
overwhelming support from the white
male middle class. Despite gaining their
vote, Romney lost what was supposed to
be a close campaign in an election that
nearly became a rout in the Electoral Col-
lege. The moral of the story, it seemed,
was that the GOP needed to drastically
redefine its ideology if it was going to win
a Presidential election anytime soon.

Although this campaign narrative re-
flects a level of reality, another power-
ful story has been obscured in the wake
of Obama’s victory. A tidal wave of po-
litical contributions, spurred on in part by
the Supreme Court’s decision in Citizens
United v. Federal Electoral Commission,
has drastically reshaped the political land-
scape, threatening to hijack the Ameri-
can political discourse. According to the
Economist, it is likely that total spending
during the election cycle exceeded $6 bil-
lion, dwarfing previous campaigns. Sim-
ply overturning Citizens United, however,
won’t fix an unethical and undemocratic
campaign finance system. Similarly, a
constitutional amendment broad enough
to establish legitimate reform would set
a dangerous precedent as to the federal
government’s ability to regulate political
speech. Campaign finance is mired in a
series of legal and political swamps that
predate Citizens United.

The drive to regulate political contribu-
tions goes back nearly forty years. The
first major reform legislation was passed
in 1971 and 1974, and partially upheld in

Democracy for sale: super

Hallam Tuck discusses solving the

the 1976 Supreme Court decision Buck-
ley v. Valeo. Buckley upheld caps on
contributions by individuals and politics
action committees and disclosure require-
ments for ads expressly advocating can-
didates. It also declared the regulation of
independent expenditure unconstitutional
under the First Amendment. Under this
system, 527 groups (so called because of
their designation under the IRS tax code)
were beyond the pale of state and federal
regulation because they were not explic-
itly connected to any candidate. For ex-
ample, a 527 group in West Virginia could
spend millions of dollars on ads asserting
that the regulation of coal mining was bad
for the economy, as long as the ads didn’t
name a political party candidate. This
constitutional precedent would prove to
be one of the defining influences of Citi-
zens United.

In the 1990s the great political demon
was ‘soft money,’” political contributions
by corporations, unions, and individu-
als that effectively circumvented FEC
regulation. Campaign finance regulation
allowed unlimited “non-federal” contri-
butions. which could be used for generic

Natasha Turak

party purposes like voter drives and to
fund ads that named candidates, as long
as they weren’t expressly advocated. It’s

almost difficult to understand, from a
post-Citizens perspective, the primacy of
the problems posed by soft money to the
democratic process. One and a half billion
dollars in soft money contributions were
raised by the Republican and Democratic
parties between 1993 and 2002, an as-
tronomical number in the context of the
previous thirty years. At the end of 1999,
‘soft money’ seemed bound to control the
future of politics.

Then, in 2002, the landscape changed
drastically. The Bipartisan Campaign
Reform Act (BCRA), known to pundits
as ‘McCain-Feingold,” aimed to protect
popular democracy by combating soft
money and issue ads. To this end, BCRA
was successful, stamping out soft mon-
ey and damming up the cash flow criti-
cal to the political establishments. First
Amendment protections for 527 groups
and independent political action com-
mittees, however, meant that major cor-
porations and wealthy individuals could
fund shadow operations. Those who had
the disposable cash to invest in issue ads
were suddenly able to protect their inter-
ests without ever involving the Republi-
can or Democratic National Committees.
In an effort to squash soft money, BCRA
created a cash vacuum that handed an
unprecedented amount of power to any
concerned millionaire who could write a
check. The legal precedent developed in
Citizens United is derivative of this effort
to regulate campaign finance.

On a basic, if simplistic level, those en-
gaged in the debate over campaign finance
seem to have forgotten a simple truth.
Wealthy, independent political groups
exerted influence years before Citizens
United. Although it might be politically
expedient to accept causal relationship
between the Supreme Court’s decision in
Citizens United and the billions of dollars
dumped into the presidential campaign, it
is simply wrong.

The two major changes instituted by
Citizens United relate to the First Amend-
ment protection of political speech by
corporations—given the same rights as
individuals—and a new division of the
527 group. Corporations are now allowed
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to give vast amounts of money to Political
Action Committees, as long as the PAC
discloses its donors. Justice Kennedy’s
Opinion makes explicit that “no sufficient
governmental interest justifies limits on
the political speech of non-profit or for-
profit corporations.” The decision also
splits previously shadowy 527 groups
into the aforementioned PACs and new
‘Social Welfare Groups.’ The latter group
is allowed to accept any amount of money
from anyone without disclosing donor in-
formation as long as the group is not af-
filiated with a candidate.

It would seem that by opening up politi-
cal contributions to corporations, Citizen
United paved the way for increased cam-
paign contributions. However Matt Bai, a
political correspondent for The New York
Times, puts this to bed. According to a
Senate brief filed by Mitch McConnell
(Senate Minority leader and fierce oppo-
nent of campaign finance reform), of the
$96 million raised during the Republican
presidential primaries, only 14% came
from corporations, none of which made
the Fortune 100. Bai’s research instead
points to the percentage increase in cam-
paign contributions since 2004. In the four
years after 2004, outside contributions in-
creased by 164% and increased by 135%
in the subsequent four years. It’s obvi-
ous that McCain-Feingold, by making it
expedient for outside groups to invest in
elections, was much more responsible for
this increase than Citizens United.

The lack of solutions highlights the
dysfunction of campaign finance. An
election in which Bob Perry, Harold Sim-
mons and Sheldon Adelson are allowed to
spend 119.5 million dollars is obviously
unethical. Meaningful participation in
the democratic process should not cost
a million dollars. According to Justice
Kennedy’s Opinion in Citizens United,
however, capping political contributions
violates the “open marketplace of ideas”
that is made free by the First Amendment.
Simply put, spending equals ‘speech’ and
as such is free from government interfer-
ence. This legal precedent is obviously
detrimental to the democratic process.
Not only does protecting large-scale in-

dividual and corporate donation enable
political agendas to be held hostage by
those who have the money, it is also enor-
mously prohibitive to political officials
and endangers the free market. Success in
an election shouldn’t be dictated by those

“In the four years after
2004, outside contributions
increased by 164% and
increased by 135% in the
subsequent four years.”

who can raise the most money just as suc-
cess in the marketplace shouldn’t be dic-
tated by which business can put together
the best team of lobbyists.

Acknowledging these problems, there
are two broad ways to solve them. One
option involves passing a constitu-
tional amendment that would overturn
Citizens United and limit constitutional
rights to ‘natural people.” Proposed by
Jim McGovern, a Democratic congress-
man from Massachusetts, the amend-
ment would radically redefine the First
Amendment precedent that props up Citi-
zen United. Although this would provide
the most substantial reform, it would set
a dangerous precedent in allowing fed-
eral regulation of free speech. Many from
the far right have criticized McGovern’s
amendment, suggesting it would limit free
speech more than the influence or appear-
ance of corruption. An amendment broad
enough to limit individual spending and
eliminate corporate spending would seri-
ously endanger free speech, whereas an
amendment specific to corporate spend-
ing wouldn’t prevent Sheldon Adelson
from bankrolling his favourite candidate.
Additionally, it would be nearly impossi-
ble to push this amendment through the
current congress.

Another, more realistic solution would
involve legislation requiring the disclo-
sure of donors by all groups and man-
date disclaimers. The DISCLOSE Act,
aimed at enacting these requirements,
was shot down by congressional Repub-
licans in 2010. The passage of such leg-
islation, now that many in congress bear
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scars from the most costly races in his-
tory, seems much more likely. The rise of
shadow organizations, like the empire run
by Karl Rove and Ed Gillespie through
American Crossroads and Crossroads
GPS, threaten to endanger the GOP’s
control of its own agenda. Disclosure re-
quirements would give agency and power
back to party establishments. This reform
could be beefed up by appointing a Feder-
al Election Commission willing and able
to take on outside influence.

Perhaps this helps explain Karl Rove’s
televised tantrum on election night. Aside
from his dismay at the electoral drubbing,
he had just flushed $176.9 million (or
$1.71 per vote) down a Romney-shaped
toilet. Remarkably, outside spending had
a terrible election night. The Center for
Responsive Politics reports that the can-
didate with the outside money advantage
lost in seven out of ten congressional rac-
es. It’s unlikely, however, that this will
always be the case. The state of campaign
finance post-BCRA and Citizens United
means that political contributions will
have more influence in future elections
than ever before. Democracy will become
less democratic. There are no perfect so-
lutions, but passing disclosure legislation
and giving the FEC some teeth would be
a good way to start.

‘Buckley vs. Valeo 424 U.S. 1

'Bai, Matt. “How Much Has Citizens United Changed the Political
Game?” New York Times 17 Jul 2012, Web. 27 Dec. 2012. <http://
www.nytimes.com/2012/07/22/magazine/how-much-has-citizens-
united-changed-the-political-game.html?>.

ibid.

“Gora, Joel, and Peter Wallison. “If Soft Money Goes, Then So Does
Free Speech.” New York Times 17 Mar 2001, Web. 27 Dec. 2012.
<http://www.nytimes.com/2001/03/17/opinion/if-soft-money-goes-
then-so-does-free-speech.html>.

VBai, Matt. “How Much Has Citizens United Changed the Political
Game?” New York Times 17 Jul 2012, Web. 27 Dec. 2012. <http://
www.nytimes.com/2012/07/22/magazine/how-much-has-citizens-
united-changed-the-political-game.html?>.

ViCitizens United vs. Federal Election Commission 558 U.S. 08-205.
p. 50.

ViBai, Matt. “How Much Has Citizens United Changed the Political
Game?” New York Times 17 Jul 2012, Web. 27 Dec. 2012. <http://
www.nytimes.com/2012/07/22/magazine/how-much-has-citizens
-united-changed-the-political-game.html?>.

vilTbid.

“The future of campaign finance: A morning-after constitutional?”
Economist. 24 2012: Web. 27 Dec. 2012. <http://www.economist.
com/news/united-.

*Citizens United vs. Federal Election Commission 558 U.S. 08-205.
p. 38.

*“Floyd, Abrams. “The First Amendment Is Just Fine As Is” New York
Times 24 Oct 2012, Web. 27 Dec. 2012. <http://www.nytimes.com/
roomfordebate/2012/10/24 /amend-the-constitution-to-limit-politi-
cal-spending/the-first-amendment-is-just-fine-as-is>.

*i“The future of campaign finance: A morning-after constitutional?””
Economist. 24 2012: Web. 27 Dec. 2012. <http://www.economist.
com/news/united-.

Si[bid.



LEVIATHAN

Volume III Issue. II

Page 15

Ethical justice can be defined as the
principle that, “like cases should
be treated alike.”! This is more famil-
iarly enshrined in the Universal Declara-
tion of Human Rights as the basic tenet
that “all human beings are born free and
equal in dignity and rights.”> Today our
society infringes on both of these rights
from the moment of our birth. By the age
of four or five, children from low-income
households in the UK score 19 months be-
hind their high-income household peers in
vocabulary tests®. Such tests are a stand-
ardised measure of cognitive outcomes.
This educational gap between rich and
poor does not narrow over a child’s life;
instead it widens so that at the age
of 15 almost 20% of British students
are judged to be functionally illiter-
ate*. Students from the highest social
groups are three times more likely to
enter university than those from lower
social classes in England’. This injus-
tice not only has an enormous human
cost, as exemplified by a low level of
social mobility, but also represents
an economic bill of over £90 mil-
lion pounds per week®. The Programfgge
for International Student Assessmen
(PISA) has shown that such injustice
is unnecessary - that children from™

Educational injustice

Oonagh Mannix asks what price society pays

such as parental education, ethnicity, and
home environment there is still a direct
relationship between SES and cognitive
outcomes. This gap is more significant in
the UK than in other developed countries.
In Canada, low SES children aged four
or five are 10.6 months behind high SES

“Children in the UK are
born alike but not equal.”

children on vocabulary tests; this gap is 19
months for British children'®. By the time
children begin school there are quantifi-
able inequalities that are solely dependent
on their parents’ socio-economic circum-

lower socio-economic backgroundsp Q0% FiL # e

do not have to be condemned to per-
petuate an intergenerational cycle of
low attainment, unless their society ac-
tively permits this’.

The Millennium Cohort Study follows
the lives of approximately 19,000 ba-
bies born across the UK in 2000-2001;?
it shows that babies born to low socio-
economic status (SES) families typically
face a less advantageous early-childhood
caring environment than their higher SES
peers®’ (including less regularity in bed-
time and mealtime routines). This does
not, however, account for around a third
of the gap in cognitive outcomes be-
tween rich and poor three-year-old chil-
dren. Even after accounting for factors

Julius Colwyn

stances. This comparison with Canada’s
youth shows that the gap in the UK is un-
necessarily wide and represents societal
injustice.

Pre-school discrepancy is both pre-
served and exacerbated during a child’s
educational career. All studies from a
multi-level review discovered that school
creates greater disparity between children
from rich and poor backgrounds!'. Com-
pounding this problem, schools in low
SES communities suffer from migration
of the best-qualified teachers — only 10%
of teachers would consider teaching in a
challenging school. The result of these

disparities is that only 21% of the poor-
est fifth of pupils will achieve five A*-C
passes at GCSE, compared to 75% of pu-
pils from the top quintile'.

Such imbalance causes a myriad of
problems, especially as it can damage
a student’s self-confidence, something
which has remarkably serious conse-
quences. There is a strong statistical link
between a student’s confidence and the
probability they are resilient'*. A resil-
ient student is defined by PISA as com-
ing from a disadvantaged background,
relative to students in their own country,
and achieving high scores by international
standards. These comparisons are made
meaningful by analysing the overall
relationship between background and
performance, and also considering the
student’s own background. In Shang-
hai and Hong-Kong over 70% of dis-
advantaged students are classed as re-
silient - in the UK this figure is below
25%". Social attitudes can partially
account for the dramatic difference in
these figures. In the UK, 81% of the
richest mothers hope their nine-year-
old child will go to university, com-
pared to 37% of the poorest's. These
attitudes are reflected in schools and
social institutions. In an Ipsos Mori
survey of pupils aged 11 to 16, 27% of
students said that top universities “are
not for people like me.” Similarly,
when asked why they would not wish to
attend a private school, low SES students
were more likely to select the response, “I
am not clever enough.”'” Both responses
reflect findings from the Avon Longitudi-
nal Study of Parents and Children, a study
that followed 14,000 pregnant women in
Avon from 1991/2. Low SES pupils have
dramatically less confidence in their own
abilities than high SES pupils. This dif-
ference in attitude resolves itself in the
form of test scores. Differences in prior
attainment explain 60% of the gap in test
scores between pupils from rich and poor
backgrounds' As previously noted, low
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for the inequality in our education.

SES students have lower attainment even
before beginning school. Beliefs such as
this can be challenged, and scholarly at-
tainment changed in a positive way by a
process called the ‘school effect’.

It has been shown that qualities of

“There 1s a strong
statistical link between a
student’s confidence and
the probability they are

resilient.”

schools make a significant difference to
pupil progress, even when accounting for
characteristics and background of its stu-
dent body". It is upon this principle that
charities such as Teach First (in the UK)
and Teach for America are founded. Teach
First operates with the vision that no
child’s educational success is limited by
their socio-economic background®. Their
solution is to place high-achieving gradu-
ates from some of Britain’s top universi-
ties, as teachers in challenging schools, on
a two-year leadership development pro-
gram. It has been shown that Teach First
teachers being present in a school can ac-
count for between 20-40% of the between-
school variance in pupil performance at
GCSE?'. Qualitatively, at Uxbridge High
School - a Teach First partner school - the
proportion of pupils getting five GCSEs
A*-C has risen from 29% in 2003 to 88%
in 2010%. This demonstrates that dramatic
improvement is possible, and that if this
policy were spread across the UK it could
bring both educational justice and signifi-
cant economic benefits.

The aforementioned under-develop-
ment of human capital in the UK has only
hindered the country’s economic devel-
opment. A lack of skilled workers, cou-
pled with a large youth unemployment
rate, and high rate of youth crime costs
the economy upwards of £90 million
per week. This includes £10 million per
day in lost productivity, and £20 million
per week in job seekers allowance?. The

Prince’s Trust, a charity working to help
change young lives, states that reducing
youth unemployment by one percentage
point could save £2 million in terms of
youth crime avoided. The estimated to-
tal cost of youth crime is £1 billion each
year**. According to the social exclusion
unit, nearly two-thirds of young offenders
are unemployed at the time of their arrest.
A further report conducted in 1997 found
that prisoners released aged 18-20 reof-
fended with a rate of 72% over the two
years immediately following their release.
Compared to the general population, con-
victs are 13 times more likely to be un-
employed. Almost half of unemployed
young people say that lack of qualification
prevents them from reaching their goals.
Lack of education has an enormous hu-
man cost: 17% of women aged 23 without
qualifications suffer depression compared
with just 4% of those with a university
degree. Quantifiably the cost of depres-
sion arising from educational injustice is
between £11 and £28 million. In total, the
Prince’s Trust states that the cost of edu-
cational underachievement is £18 billion
every year?,

“Quantifiably the cost of
depression arising from
educational injustice

1s between £11 and
£28million.”

Children in the UK are born alike but
not equal. Statistically their fate is pre-
determined — when 52% of students per-
ceive top universities as “places for pupils
with mainly wealthy backgrounds,”?® they
are mainly right. Other countries have
shown that this is not necessary. The pre-
school vocabulary attainment difference
is much narrower in Canada. Shanghai,
Hong-Kong and Canada all have a much
higher percentage of resilient students. In
Britain, charities such as Teach First have
shown that by implementing the ‘school
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effect’ it is possible for a child’s future
not to be dependent on their socio-eco-
nomic background; that we can live in a
more just society. PISA states that disad-
vantaged students can and often do defy
the odds against them when given the
opportunity to do so. The Prince’s Trust
has documented the great costs — actual
and potential, economic and human - of
educational disadvantage. John Rawls fa-
mously opened the first full section of A
Theory of Justice with the assertion that
“Justice is the first virtue of social institu-
tions.”?” Is it not our duty to ensure that
our schools and educational policies up-
hold this virtue for all?
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(4 ‘Fourteen years is enough,
twenty is too much.” This
was the spirit driving the

political campaign of Henrique Capriles,

the opposition candidate running against

Hugo Chéavez in Venezuela’s last

presidential elections. The charismatic

forty year-old was defeated, however,
on 7th October, 2012. For many

Venezuelans, Capriles embodied the

country’s biggest opportunity for change

since Chavez came to power in 1999.

The opposition was, for the first time in

over a decade, relatively united under

Capriles’ command.! This unification

gave those who oppose Chavez the hope

that maybe this time things would change,
leading to an impressive turnout where

81% of eligible voters cast their ballots.?

It also meant that President Chavez was

not as safe from threat as he would have

hoped—after all, Capriles did get 44% of
votes.® That percentage, Capriles warned
the victor, represents those who have
grown weary of Chavez’s self-proclaimed
twenty-first century socialist revolution.

But if so many people are unhappy with

Chavismo, then why did Chavez win

again?

There are two main—and opposing—
views. The first is that he cheated and
didn’t deserve to win. The second,
put rather simply, is that Chavez won
because people wanted him to; because
the majority is better off with him than it
was before he came to power. The view
is that his victory represents justice for
the people, a justice Venezuelans have
been without since Chavez came to
power. Leftist presidents, journalists, and
political analysts have praised Chavez’s
victory as a confirmation that democratic
socialism has triumphed in the country.
Since Chavez came to power over a
decade ago, unemployment has been cut
in half, access to medical care has been
increased, child mortality has declined
from 20 deaths per 1,000 live births to
13 deaths per 1,000, per capita GDP has
increased from $4,000 in 1999 to $10,000
today, and extreme poverty has declined
from 23% of the population when Chavez
entered office in 1999 to 8.5% today.*
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This inevitably means that those who had
been left out by previous governments are
finally enjoying some social inclusion.

It is perhaps the latter aspect which,
placed in a historical context, serves to
best explain the victory. Before Chavez
became president the steady inflow of
petrodollars and the alternations of power
between the two main (conservative)
parties had created a seemingly

“When Chavez took over, he
vowed to work for the poor
and make them the focus of his
government.”

prosperous democracy; but beneath the
surface festered oil dependence, poverty,
corruption, and social exclusion.® When
Chavez took over, he vowed to work for
the poor and to make them the focus of
his government, ending the abuse and
oppression by upper classes that had made
Venezuela one of the world’s most socially
polarised countries. This initial appeal to
the masses is clearly still a salient factor in
his continuing rule. A common argument
cites widespread emotional loyalty as the
reason for Chavez’s re-election, and that
many across Venezuela were simply not
prepared to vote against him.¢
Nevertheless, the tight margin that
separated the two candidates is a clear
sign that however enamoured some
Venezuelans were with the socialist
revolution of Chavez, their affections are
waning. The country has seen a dramatic
increase in violent crime, which has
doubled since Chavez came to power.
Now, according to a Mexican think-
tank, Venezuela’s Caracas ranks sixth
in the list of the most dangerous cities
in the world.” The increased crime rate
is accompanied by a crumbling national
infrastructure, increased corruption, and
a Dbloated bureaucracy. Furthermore,
despite its oil wealth, Venezuela has
borrowed heavily in recent years and now
runs a fiscal deficit of 16% of GDP.? All
these elements played part in the almost
successful political campaign of Henrique
Capriles, the young, charismatic lawyer
and politician who was so close to

snatching the presidency from Chavez’s
hands. The runner up had promised to
tackle all the aforementioned issues,
yet this was not enough to convince the
majority of Venezuelans.

Hugo Chavez’s victory created an
interesting pattern of responses from
other governments across the globe. The
Argentine President Cristina Fernandez
de Kirchner said to Chavez “Your victory
is our victory!” , echoing the feelings
of many other leftist governments in the
region, like Brazil, Ecuador and Bolivia.
Many Latin American nations see
Chavez’s Venezuela as the role to follow
in the region’s ‘left turn’, which would
have made a defeat by a centre-right
candidate a tough one to swallow. Cuba is
probably the most relieved by the outcome
of the elections, as Chavez has been a
‘welcomed ideological and commercial
friend’, especially since the collapse of
the Soviet Union.!® The island, along
with many other Caribbean and Latin
American states, has benefitted immensely
from the PetroCaribe programme under
which Venezuela provides oil and natural
gas at preferential prices."! Many feared
that a victory by the opposition would
have meant a renegotiation of the deal at
best, if not a complete re-formulation of
Venezuela’s economic largesse vis-a-vis
ideological friends.

North of the Latin American border, the
U.S. capitalised on the “Chavez issue”
as part of the presidential campaigns of
both candidates. Mitt Romney accused
President Obama of being ‘soft’ with
Chavez, and claimed he would do more
to counteract leftist governments such
as that of Venezuela and Cuba. The
Republican candidate claimed Latin
America wants to resist the failed
ideology of socialism and deepen ties
with the United States. Obama, on the
other hand, has refrained from taking too
harsh a stance against such governments
in the region, and argues that the U.S.’s
image has improved under his watch.
While Obama’s lack of pressure has
certainly been a welcomed change after
the tumultuous relationship with George
W. Bush—how could anyone forget the



or a deluded revolution?

twenty-first century socialism.

Joshua Valanzuolo

time Chavez said Bush was the devil at a
UN General Assembly?—the U.S.’s role
in Latin America will depend on whether
Obama decides to maintain his policy of
almost conscious disengagement with the
politics of the region, or whether he will be
pressured into taking a stronger position
against leftist governments. China, on
the other hand, is wildly encouraged
by the continuation of pseudo-socialist
programmes in the region, as exemplified
by Venezuela. Beijing’s relationship with
these governments is based on mutual
economic benefit, coupled with the
convenient perk of demising Western—
mainly U.S.—influence in the region.!?
The Latin American continent most
closely approximates China’s current
level of economic growth, making
for a very beneficial relationship. The
unification of these forces along with the
on-going crumbling of U.S. and European
markets makes the alliance of leftist Latin
American governments and China a force
to be reckoned with.

There are, of course, those who claim

that the elections were
not fair. Capriles accused
Chavez of unfairly leverag-
ing Venezuela’s oil wealth
to finance his campaign,
as Chavez formulated a
last-minute cheap hous-
ing programme before the
election in order to tilt the
{electorate in his favour.”
True or not, Chavez is not
short of foes; the middle
and upper classes are his
archenemies. As Owen
Jones, a columnist for The
Independent bluntly put
“Venezuela’s oligarchs
froth at the mouth with
their hatred of Chavez”
even though “his govern-
ment has barely touched
them.”!* Jones claims that
taxes have not hurt the top
layers of society; tax eva-
sion is still rampant in the
—country. Then why do they
hate him? Jones argues it
is because, under Chavez, “the poor have
become a political power that cannot be
ignored.” Jones might have hit the nail
on the head.

Chavez was re-elected because
he significantly improved the living
standards of the average Venezuelan. His
initial success came from the regional
rejection of neoliberalism and its related
economic and political deficiencies,
which spawned throughout the 1980s and
1990s.'¢ This is part of a wider regional
trend by which leftist governments have
sought and achieved popular rule over the
past decade. The results in Venezuela are
areflection of the country’s general mood:
confusion mixed with hope. Confusion
and disappointment stem from Chavez’s
failures that have made Venezuelans feel
increasingly unsafe on their own soil. But
many have not forgotten that things were
worse before Chavez assumed office a
decade and a half ago. Hope remains
that he will continue with the positive
work and results achieved throughout his
mandate, and that there is yet a chance to
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turn around the parts that have not gone
so well. However, as the president’s
disease casts an even darker shadow of
doubt upon the Venezuelan population,
speculations as to whether Chavez will
be able to continue his rule of ‘justice
for the people’ are rampant. Although
the president has had his failures, the
majority of Venezuelans still appreciate
the work done for them since he came to
power. Contrarily, the opposition waits
hopefully for his rule to end. This, they
argue, would be a chance to revert those
catastrophic policies that have been
deleterious to Venezuela’s economy and
society. Therefore, while Chavez success
in recovering would mean justice for
those who rightfully put him in power,
the opposite result would pose a new
challenge to Venezuela, as many question
whether Chavismo without Chavez is
possible or even desirable.
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In a small corner of a Tripoli suburb,
an old man lay dying, slowly and
painfully, of prostate cancer. Thousands
of miles away, on the other side of the
world, politicians and citizens waited for
him to die. The old man duly did, passing
away in ignominy on 20 th May 2012.!
The old man’s name? Abdelbasset Ali
Mohmed al-Megrahi. A former employ-
ee of the Libyan intelligence services,
Megrahi was the only man convicted of
the Lockerbie bombing.

On 21st of December 1988, Pan Amer-
ican Flight 103, - en route from London
Heathrow to John F. Kennedy Interna-
tional Airport in New York, - exploded
over the small town of Lockerbie in the
Scottish Borders, killing all 243 passen-
gers and 16 crew, as well as 16 residents
on the ground.? The events of that fate-
ful winter’s night when it rained “liquid
fire” changed Scotland forever.?

When a special Scottish court at Camp
Zeist in the Netherlands finally con-
victed Megrahi of mass murder in Janu-
ary 2001, it looked as though the deep
scars left by Lockerbie might finally be
allowed to heal. However, in August
2009, Kenny MacAskill MSP, Scotland’s
Cabinet Secretary for Justice, decided to
release Megrahi, diagnosed with termi-
nal prostrate cancer, on compassionate
grounds. This resurrected past traumas
and reopened old wounds for the Lock-
erbie community and the victims’ fami-
lies.*

The controversies and technicalities of
Megrahi’s conviction are far too intricate
to regurgitate fully here. The complexity
of the case is such that we may never find
out the whole truth. Few believe Megrahi
acted alone; many believe Megrahi was
wrongly convicted. New allegations of
incompetence and even corruption in the
Lockerbie investigation are extensively
detailed in John Ashton’s book Megrahi:
You Are My Jury — The Lockerbie Evi-
dence, published in February 2012.°

The renowned Justice for Megrahi
group maintains that the Libyan suffered
a gross miscarriage of justice. The cam-
paign’s membership includes prominent

David Kelly examines the morality of the

American intellectual Noam Chomsky;
editor of Private Eye magazine, Ian
Hislop; head of the Catholic Church in
Scotland, Cardinal Keith O’Brien; Arch-
bishop Desmond Tutu; the architect of
the Camp Zeist trial, Professor Robert
Black QC; and several victims’ relatives,
including determined activist Dr. Jim
Swire.® For decades, Dr. Swire, whose
daughter Flora was killed on Pan Am
103, has insisted that Megrahi is an in-
nocent man.

It is clear that serious doubts cloud

“We may not be able to
answer the question of his
guilt or innocence, but we

can seek to answer another:
was the release of Megrahi
just?”
Megrahi’s conviction. However, the de-
cision by MacAskill to release him was
not a judgement on his alleged inno-
cence. Megrahi had been convicted by
the Scottish judicial system and, thus,
had to be treated as such.

We may not be able to answer the in-
tractable question of his guilt or inno-
cence, but we can seek to answer another,
more pertinent, but no less difficult ques-
tion: was the release of Megrahi just?

The reaction to Megrahi’s release
was, in many quarters, apoplectic. Op-
ponents of the SNP in the Scottish Par-
liament immediately pounced upon this
golden opportunity to gain partisan po-
litical capital. Scottish Labour’s Justice
Spokesperson, Richard Baker, branded
the Loading...decision an “act of unpar-
donable folly”.” Former Labour First
Minister Jack McConnell claimed that
the decision had “brought shame” upon
Scotland.® Then Leader of the Opposi-
tion and current Prime Minister, David
Cameron, seeking to improve his reputa-
tion for being tough on issues of law and
order, opined that Megrahi “should never
have been released from prison”.’

On the other side of the Atlantic, Sena-
tors from across the partisan divide lined

up to attack Megrahi’s release. US Presi-
dent Barack Obama, feted across cosmo-
politan Europe as a fellow liberal, waded
into the row, claiming that Americans
were “surprised, disappointed and an-
gry”.1° In a contemptuous letter to Ma-
cAskill, FBI Chief Robert Mueller said
the decision made a “mockery of the rule
of law” and “gave comfort to terrorists”.
" Mueller, partly responsible for the
original Lockerbie investigation, added
that, “releasing Megrahi is as inexpli-
cable as it is detrimental to the cause of
justice.”!?

This attitude was shared by most of
the relatives of Lockerbie’s American
victims. Instinctively, many felt that it
could never be just for a convicted mass
murderer to be released from prison.
Megrahi was surrounded by his fam-
ily and friends as he died — yet his vic-
tims were given no such luxury. He was
shown compassion by the Scottish legal
system — yet he showed no remorse or
compassion toward the innocents that he
slaughtered.

However, what provoked almost unan-
imous opprobrium was the hero’s wel-
come awaiting Megrahi upon his return
to Libya’s capital Tripoli. He was greet-
ed at the airport by the son of Colonel
Muammar Gaddafi, Saif al-Islam, and a
large crowd jubilantly flying the Scottish
Saltire. The image of the Saltire flying
high as a convicted terrorist received the
congratulatory adulations of a tyranni-
cal despot were beamed across the world
and were certainly damaging to Scot-
land’s international reputation. Sadly,
the Scottish Government was powerless
to prevent it. Such a welcome for Me-
grahi was unspeakably insensitive and
inappropriate. From afar, it seemed as
though Libya was, thanks to the actions
of the Scottish Government, indulging in
the glorification of terrorism.

Some even suggested that a grand con-
spiracy between the UK Government,
the Scottish Government, BP, and the
Gaddafi regime had secured the release
of Megrahi. However, such eccentric
theories have since been dismissed for
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decision to release the Lockerbie bomber.

what they are — utterly untrue."* The pro-
cedure followed in the consideration of
Megrahi’s application for compassionate
release was entirely in accordance with
the letter and spirit of Scots law. The
rules followed in Megrahi’s case are ex-
actly the “same rules” which have “been
followed in all 40 compassionate release
cases since the legislation was intro-
duced in 199371

Nevertheless, some of these criticisms
struck a chord with many Scots. In the
immediate, emotional aftermath, one
poll suggested that as much as 60% of
Scots opposed Megrahi’s release.”® It
seemed inherently unjust that a con-
victed mass murderer be permitted to die
at home, surrounded by his loved ones,
having cruelly denied such an end to his
victims. Shockingly, Megrahi had served
less than 14 days in custody per victim
before his release. From this perspective,
the release of Megrahi appears incom-
prehensible and indefensible.

However, many not only understood

Rae Gilchrist

the decision, but actively sought to de-
fend it — including relatives of some
of the victims and former President of
South Africa, Nelson Mandela, who
wrote to the Cabinet Secretary declaring
his support.'®

By the time of his release, Megrahi
was a severely weakened, terminally ill,
elderly man. He posed no threat to any-
one. His only wish was to die in peace. If
the Scottish government had denied Me-
grahi this, it would have denied him ex-
actly what he denied his victims. In other
words, if an institution denies a criminal
their fundamental dignity as a human be-
ing, it chooses to act like him; it chooses
to commit revenge and to perpetuate
violence. In order to feel that true justice
has been done, why must we make a man
suffer? In the search for justice why do
we demand that a man die in pain and
alone, thousands of miles from his fam-
ily and home?

We must not stoop to the level of those
who seek to destroy our way of life. How
can we claim the moral
high ground if we cal-
lously deny a dying man
his final breaths of free-
dom? For what end do we
defend our country against
terrorism if we surrender
all our liberal principles of
compassion and solidarity
in order to fight it?

By releasing a dying
man, Kenny MacAskill
did not disregard, condone
or demean the heinous at-
tack that exploded onto
the nation’s consciousness
in the skies above Locker-
bie all those years ago. His
decision was a solemn and
noble recognition of Scot-
land’s aspirations to be a
truly egalitarian, compas-
sionate and, above all, just
society. “In Scotland”, he
explained, “we are a peo-
ple who pride ourselves on
our humanity. It is viewed
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as a defining characteristic of Scotland
and the Scottish people. The perpetra-
tion of an atrocity and outrage cannot
and should not be a basis for losing sight
of who we are, the values we seek to up-
hold, and the faith and beliefs by which
we seek to live.”!”

There is nothing to be gained from
prolonging suffering or breeding venge-
ance. Retribution cannot undo the past.
Revenge cannot bring back the dead. As
the leader of India’s struggle for inde-
pendence, Mahatma Gandhi, once said
so eloquently and yet so simply: “an
eye for an eye makes the whole world
blind”."* We must not allow our anger
and pain, no matter how legitimate or
raw, to make us blind to injustice.
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hat do we mean when we speak of

climate justice? Justice for whom,
where, when and by what means? In what
follows, I attempt to theorise climate jus-
tice, drawing upon Nancy Fraser. It is a
salient moment to discuss this trope, given
that we have recently seen the creation of
a Scottish Government Climate Justice
Fund for climate adaptation in develop-
ing countries (given£3 million over three
years), with Alex Salmond declaring 2012
a “year of climate justice” .

Climate justice is positioned against a
“post-political” discourse of undifferenti-
ated responsibility for tackling the global
problem of climate change, in which busi-
nesses, states, communities or individuals
are all complicit, and must ‘do their bit’ to
live sustainably. At its most straightfor-
ward, it is premised upon the notion that
those who have contributed the least to
anthropogenic climate change suffer its ef-
fects the most. Beyond that, the term has
in recent years become common currency
among grassroots activists, environmen-
tal organisations, policymakers, govern-
ments, UN delegates and trade associa-
tions . Consequently, it is fair to say that
climate justice means very different things
to these different actors.

A vibrant transnational activist public
has been effective in articulating compel-
ling and diverse visions of climate justice.
However, its integration into UN debates
has reframed the issue in terms of a tech-
nocratic market framework that can result
in commodifying elements of the carbon
cycle, charitably redistributing capital
from rich to poor countries, and reform-
ing development in a clean direction. This
approach has been criticised for obfusca-
tory practices that ride roughshod over
sociomaterial and geographical contingen-
cies and inequalities. Experts are forced to
make questionable equivalences between
very different places and practices in order
to ‘hem in’ CO2e, so as to give it a cal-
culable exchange-value . At best, as Bum-
pus recognises, the sheer complexity of
‘hemming in”’ CO2e in some cases requires
an elevated role for local and indigenous
knowledge, which acts as the gateway be-
tween local practices and market logic.

What do we mean

Callum McGregor on the need to theorise

The efficacy and efficiency of market
approaches notwithstanding, to under-
stand climate justice as cognitive justice is
to ask questions about the accountability
and legitimacy of esoteric spaces of de-
cision-making and calculation. The work
of critical academics and transnational
social movement intellectuals remains vi-
tally important here: as Lohmann argues,
“to frame a new market...is to black-box

—

Paris Ackrill

items (Latour 1999) which, with some ef-
fort, can be again made visible . One need
only acknowledge the presence of large
counter-summits and protests parallel to
UN discussions, to realise that many on the
receiving end are rejecting these compro-
mised “invited spaces” of participation, in
favour of “invented spaces” . Firstly then,
it should be recognised that climate justice
is simultaneously an issue of “cognitive
justice” . To agree with this presupposes
a deliberative and dialogical approach to
policy. In fact, it presupposes an under-
standing of justice itself as “participatory
parity”, as understood by Nancy Fraser .
Fraser’s argument for reframing the
concept of justice in a globalising world
helps us to disaggregate justice into three
analytic strands in a way that clearly dem-
onstrates what is at stake. Firstly, and most
importantly, Fraser reminds us that “it is
not only the substance of justice, but also
the frame which is in dispute” , such that
struggles over material redistribution and
political and cultural recognition are al-
ways implicitly circumscribed by the is-
sue of who is represented in the political
space. The three dimensions of justice are
therefore to do with distribution, recogni-
tion, and representation. Representation
can itself be bifurcated into two kinds of

question: the first is “do the boundaries
of the political community wrongly ex-
clude some who are actually entitled to
representation?” The second is “do the
community’s decision rules accord equal
voice in public deliberations and fair rep-
resentation in public decision-making to
all members?” . Whilst the former is con-
cerned with boundary work, the latter is
concerned with who is involved in setting
the boundaries. Let us then take these is-
sues of distribution, recognition and repre-
sentation in turn.

In distributive justice terms, richer na-
tions have, over the course of their mate-
rial development, used more than their fair
share of atmospheric space as a part of the
global commons. This is perhaps the most
intuitive concept of climate justice—the
historical ‘ecological debt’ frame. How-
ever, distribution not only covers climate
finance and the right to pollute in order to
develop, but the distribution of technol-
ogy and knowledge needed for adaptation
and mitigation, and the attendant issue of
intellectual property rights. It also speaks
to the colonial ‘land grabbing’ practices of
energy companies for fossil fuel extrac-
tion, such as seen for example in the bitu-
men (‘tar sands’) extraction projects in Al-
berta, Canada (a climate justice issue that
the Scottish Government stays curiously
silent on despite RBS’ questionable role in
underwriting major loans to tar sands op-
erators, ConocoPhillips).

As regards recognition, we find ge-
nealogical roots in environmental justice
struggles, as campaigners and commu-
nities of resistance assert that the conse-
quences of climate change are visited dis-
proportionately on particular identities. To
continue with the example of the contro-
versial tar sands, this involves recognising
the land rights, knowledge, social and cul-
tural practices of indigenous peoples, as
seen in the strained relationship between
the Government of Canada and the First
Nation. It also relates to the development
of a gender analysis that we see in climate
justice discourse: in developing countries,
women are recognised as being more di-
rectly dependent on agriculture and the
informal sector, are less mobile than men,
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and have less access to the education, tech-
nology, credit and finance needed to adapt
and mitigate .

Finally, we arrive at representation (the
framing of political space), possibly the
most troublesome of the concepts. The ab-
stract nature of the threat creates ruptures
between cause and effect as well as be-
tween perpetrators and victims. Depend-
ing on how we see the “butterfly effect”
of causality , chains of responsibility can
seem too complex to be adduced in any
practical sense. As Majority World nego-
tiators argue, emissions resulting from the
production and transport of commodities
produced in developing nations, but con-
sumed by developed nations, are effec-
tively ‘outsourced’.

An often overlooked aspect of represen-
tational climate justice is the displacement
of individuals and communities on account
of the effects of climate change: we see
now the emergence of the term “climate
change refugee” despite its lack of recog-
nition in asylum law . This has important
ramifications in terms of how political
institutions (including those in Scotland)
might come to understand climate justice.
Williams, in addressing this “lacuna” in
the Refugee Convention, proposes region-
al cooperation, where nations work with
the notion of internally displaced persons

framework under the UNHCR, which con-
fers rights and guarantees for protection on
people displaced as a result of disaster .
Having addressed how we might think
systematically about the ‘justice’ in ‘cli-
mate justice’, it is nevertheless notable
that much of this discussion is focused on a
supranational scale. I conclude below that
for the concept of climate justice to have
domestic resonance, a dialogical approach
beyond the rhetorical work of expert advo-
cacy and policy workers is needed to link
climate justice with domestic social justice
issues, so that it may genuinely take root.
How might climate justice make links
with domestic social justice issues? On an
international scale, if we know that a nar-
rative of undifferentiated responsibility to
act is unacceptable, how does this apply
closer to home? Domestically, it is often ar-
gued that appeals to justice don’t motivate
behavioural change, so we must appeal to
people’s enlightened self-interest. This is
an important move away from naive nar-
ratives of austerity critiqued by the likes of
George Monbiot . Nevertheless, collabo-
rative ENGO working group “Common
Cause” recently pushed this conversation
forward, arguing that whilst social market-
ing can motivate short term change by ap-
pealing to “extrinsic” values (e.g. money

Tsunami Victim by Ellyce Morgan
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ingly reinforces these values long-term.
They propose “framing” the issue in ways
that tap into people’s pre-existing capacity
to address “bigger than self” problems. Al-
though this is a leap forward in thinking,
advocating “identity campaigns” based
on the careful use of rhetoric fails to see
that “broad-based civic participation can-
not be brought about by expert advocacy”,
rather, it requires “civic engagement and
dialogue, not clever spin campaigns” .

Taking this view, we arrive back at the
notion of climate justice as participatory
parity. Dialogue between educated and
mobile activists, those with least capacity
to act, those who rely on polluting indus-
tries for a living, trade unions, policy mak-
ers and scientists is the only way forward.
This requires the development of delib-
erative fora for mutual education through
dialogical exchanges between those who
promulgate ‘climate’ discourse and the
material interests of ordinary people. For
example, in the Scottish context, reori-
enting the strategic aims of the Climate
Challenge Fund —a fund for community
responses to climate change—would pro-
vide dialogical opportunities to ensure
that, with the help of educational resourc-
es, such initiatives need not merely be ab-
stract carbon counting, but can be about,
and in a sense can be climate justice.
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he recent political and social

movements in Mediterranean Arab
countries have raised serious concerns
over migration and its consequences for
European Union countries. Immigrants
escaping persecution to pursue safety
in the EU are under constant pressure
from both the EU and their home
countries. This reflects double standards
in the EU’s immigration policy, which
discounts international human rights
standards.
Migrant flows, the issue of double
standards, and the role of Frontex in
immigration prevention are all vital in
understanding the injustice imposed
upon North African and Middle Eastern
immigrants to the EU.

Large-scale emigration from
Mediterranean Arab countries started
four to five decades ago. When revolts
broke out at the end of 2010, the region
was the source of almost 8 million first-
generation immigrants; 62% of them
were living in an EU member state, 27%
in another Arab state (20% in the Gulf)
and 11% in other parts of the world'.
The turmoil of the Arab Spring has
caused approximately 2 million Arabs
to leave their homes and seek better
lives in the West?. EU leaders, however,
have not been very active concerning
the livelihoods of those immigrants.
Approximately two thousand have died
at sea trying to reach Europe. The rest
have suffered in camps under severe
conditions.

Nicolas Beger, Director of Amnesty
International’s  European Institution
Office, describes the EU actions as
shameful. Despite praising the Arab
Spring, EU governments made little
effort to help people find refuge in the
EU. The UN High Commission for
Refugees appeal has so far resulted in
EU countries offering to resettle a mere
900 people’. But for the majority of
migrants, the only option is to settle in
another country where they can rebuild
their lives in safety. Instead of aiding
them, EU countries have let them suffer
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mmigrants of the Arab Spring:

Malksym Beznosiuk scrutinizes the EU's

in squalid camps or return to their
countries of origin, where they are often
prosecuted or tortured. According to a
Human Rights Watch report,

“Even as the EU and member states
proclaimed the importance of human
rights in the pro-democracy Arab Spring
movements, they remained unwilling to
prioritise human rights at home. Policy
responses to migration from North
Africa—including calls to limit free
movement inside EU internal borders,
disputes over rescuing boat migrants in
peril, and reluctance to resettle refugees
from Libya—exemplified this negative
approach.*” In February 2012, adding
insult to injury, multiculturalism was
declared a failed policy both in the UK
and in France. In June 2012 the Council
of Europe’s European Commission
Against Racism and Intolerance warned
against increasing racism, specifically
hateful discourse, discrimination against
Muslims, and violence against migrants
and refugees’.

These developments demonstrate the
double standards of EU governments

regarding immigrants who seek a better
life in the EU and are sent back to
countries where they are degraded and
oppressed. In this context, it is necessary
to emphasise the importance of Articles
1, 3, and 5 of the Universal Declaration
of Human Rights. According to Article
1, “All human beings are born free and
equal in dignity and rights and should
act towards one another in a spirit of
brotherhood.” Article 3 is on the right to
security of person, while Article 5 states
that “no one shall be subjected to torture
or to cruel, inhuman or degrading
treatment or punishment.” Articles 13
and 14 establish the right to movement,
and the right to seek and enjoy asylum
from persecution in other countries.

EU countries are ignoring these
provisions and other international law
standards. In the meantime, immigrants
continue to suffer and die on a regular
basis.

The rise of radical right parties in
Europe correlates with the phenomenon
of mass migration, especially in
Western Europe®.  Anti-immigration

Natasha Turak



double standards on Arab migration.

parties gaining seats in national and
EU parliaments reflect the growing
sentiments of certain communities
against these immigrants, who are
made scapegoats’. For instance, since
9/11 the immigration debate has
become more focused on religion,
and Islam in particular. Political and
intellectual groups have debated Islam’s
compatibility with democracy, leading
to calls for restrictions such as the ‘burqa
ban’ of Belgium and France.

Moreover, many EU countries have
tightened their asylum and general
immigration laws to curb immigration
exceptthat ofhighly skilled workers. And
although the new EU emphasis was on
democracy-building, it did not elaborate

“Despite praising the Arab
Spring, the EU remained
unwilling to prioritize hu-
man rights at home”

any new responses to migration drivers®.
The fate and justice of immigrants does
not seem to concern those in power in
the EU. EU countries choose to tighten
laws and prevent immigrants from
entering without taking into account
human rights factors. At the same time,
in order to elevate their public image,
they emphasise their contribution to a
limited number of programs aimed at
improving cooperation between the EU
and those developing countries.

The EU has reacted to the increased
flow of immigrants by establishing
common border control. In 2004,
Frontex, The European Agency for the
Management of External Borders, was
created. Its tasks include providing
member states with the necessary
support in organising joint return
operations, and providing rapid response
capability’. The agency began its work
in 2005, with a budget of €6.2 million
for that year. The budget rose to €19.2
million in 2006, and to €35 million in
2007. In 2011, the budget was €118
million'®.

In 2007, the European Parliament
issued a directive on the formation of
‘Rapid Border Intervention Teams’.
Their main purpose is to be available
for a “limited period of time” and in
“exceptional and wurgent situations”
if “a member state is faced with a
mass influx of third-world country
nationals attempting to enter its territory
illegally”''.  According to its report
for 2010, the agency directed a total
of 20 ‘operations’. They included air,
land, and sea border joint operations,
whose aim was to apprehend potential
immigrants. It should also be noted
that the funding of extra-territorial
camps and the tightening of border
controls coincide with political pressure
on African countries to take active
measures themselves against the flow
of refugees. Between 2004 and 2006,
the EU Commission allocated €120
million under its AENEAS Programme
for “financial and technical assistance
to third world countries in the area
of migration and asylum matters.”
This is specifically intended to cover
“management of migratory flows,
return and reintegration of migrants in
their country of origins, asylum, border
control, refugees and displaced people.”

Several human rights organisations
have cited violations by Frontex. In
2011, for example, Human Rights Watch
condemned Frontex for its decision
to deport 65 asylum seekers to Greek
detention centres. Altogether, Frontex
was responsible for rejecting over
6,000 refugees in 2011 alone, forcing
these asylum seekers to return to the
source of their persecution'?. Apart from
giving some financial assistance, EU
countries have largely chosen to ignore
human rights standards concerning
immigrants of the Arab uprisings. They
have instead conducted preventive
policies, combining Frontex activities
with stricter legal measures applied to
immigrants illegally living in the EU.
There is thus total injustice with regard to
most immigrants who dream of finding
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“Funding of extra-
territorial camps coincides
with political pressure
on African countries to
take active measurements
themselves against the flow

of refugees.”

a better life in Europe. In order to
comply with international human rights
standards, the EU needs better policies
and programs concerning immigration,
as well as deeper cooperation with the
immigrants’ countries of origin.

It is high time to realise that it is
impossible to stop this incremental
influx of immigrants from the Middle
East and North Africa without
more active engagement with their
authorities and support of democracy
development in those countries. And
it is crucially important to reconsider
the policy double standards regarding
the immigrants who hail from those
unstable and unpredictable states.

'Migration Policy Centre 2011, Migration after the Arab Spring,
accessed 12 December 2012,<http://www.migrationpolicycentre.eu/
docs/MPC%202012%20EN%2009.pdf>,
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yria: 1s a just war credib

Alexander Stolz on why Western intervention in Syria is not the solution.

World War II was the last time
that the case for just war was so
clear and compelling. Subsequent wars
invariably have been judged by its moral
yardstick and have fallen short of the
normative grounds for war. This essay
will look at the current war in Syria and
gauge whether the narrative of the Just
War can be applied in this context and
what actions, if any, are legitimate in
toppling the Assad Regime.

The United Nations has clearly
failed to deal with Syria, with Russia
like Cerberus on the Security Council.
This leaves the governments in the
West powerless to stop the bloodbath
in Syria. A creeping recurring theme
of the new age liberals has resurfaced:
humanitarian intervention. Is this option
even remotely realistic, let alone just?
The answer is a resounding no. Any
military attack must pass through the
Security Council and will be blocked
by an obstinate and obtuse Russia
rendering any subsequent military
action illegal. This leaves the West with
its final trump card; unilateral military
action in the name of justice. First of all,
any military intervention is not feasible;
and secondly, the ensuing chaos would
only expedite a new religious war in the
hot bed of sectarian violence, rendering
any attempt at justice a farce.

Hard-line Islamists have hijacked
the political discourse from moderate
Muslims and liberals, so the very
people who could replace Assad
are marginalised. Assad is reacting
militarily to the security threat, and his
regime possesses thousands of missiles,
as well as chemical weapons. It would
take the entire US military apparatus
to neutralise this considerable threat,
and success is never guaranteed.! The
risk of any of these weapons falling
into the wrong hands is too great to
warrant potentially destabilising the
country. Assad could give the weapons
to Hezbollah or they could take them
of their own accord. Al-Qaeda and

its affiliates, already present there
and expanding, could procure such
weapons. This would be disastrous and
would drastically increase the security
threat in the Middle East. Obama has
floated the idea of chemical warfare
in Syria, a seemingly incongruous
development in the war that brings
eerily to mind the pretext used to invade

Jessie Stevenson

Iraq. There is little chance that chemical
weapons would be used in Syria,
simply because it does not serve the
purpose of the regime. The ruling cabal
of sadists would not hesitate to bomb
entire towns, but chemical weapons are
ineffective in their current predicament.
This is not Iraq in 1988. The rebels
are in Damascus; any chemical attack
where government headquarters are
located is inconceivable. Furthermore,
if Syria were to use chemical weapons,
it would become a pariah state even
beyond the status of North Korea.

Secondly, any justice served must
presumably be done in the name of
some oppressed victim—in this case,
the Syrian rebels and people. A doe-
eyed West has romanticised the Syrian
rebels since the start of the Arab Spring.
The English-speaking Facebook users
shown on the news are not the ones
fighting the oppressive regimes in
the Middle East; their views have no
currency in the Arab streets. The Free
Syrian Army clearly stated that they
do not value the political input of the
Syrian Council, the sole legitimate
representative of the Syrian people,
according to the West. One of the
main raisons d’etre of these repressive
regimes was to combat the West’s more
lugubrious enemies abroad so they
would not pose a threat domestically.
This paradigm worked well until the
house of cards tumbled down two years
ago. Now the same people routinely
described as terrorists are in power in
Tunisia and Egypt. While democracy
should be encouraged, the record
of these countries is abysmal. Their
economies are in ruins and hordes of
religiously fixated troglodytes roam the
streets. Some will claim more time is
needed. Thirty years on, Iran is still an
Islamic state run by degenerate Mullahs
inebriated with Stone Age ideas, and
transfixed by holy war. Religion and
state never mix well, and Syria is no
exception. If justice is to be done then
it must be done through negotiation.
The UN is fickle and its envoys are a
charade. Targeted asset freezes and
holistic economic sanctions are more
effective and just than proxy wars. The
West must not be complicit in aiding
the Salafists plaguing Syria. Syrian
minorities fear being slaughtered,
women fear becoming second-class
citizens. If justice is to be done, we
must learn from the past.

The Independent “A decade on from the failure of the Iraq War, are
we any wiser about when, and when not, to intervene?” December
252012.
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Archie Zverev analyses the standpoint of Sharia Law to apostacy.

ome Zanadiqa (atheists) were

brought to ‘Ali and he burnt them.
The news of this event, reached Ibn
‘Abbas who said, “If I had been in his
place, I would not have burnt them,
as Allah’s Apostle forbade it, saying,
‘Do not punish anybody with Allah’s
punishment (fire).” I would have killed
them according to the statement of
Allah’s Apostle, ‘Whoever changed
his Islamic religion, then kill him.””
(Bukhari, Apostates, no. 6922)

This passage, taken from Sahih Al
Bukhari, one of the six largest Sunni
hadiths', gives us an idea of the situation
of atheists residing in a predominantly
Muslim country. In particular, the case
of Alexander Aan, a 29-year-old atheist
sentenced to two and a half years in
prison in Indonesia, comes to mind. His
comments on Facebook encouraging
apostasy were deemed incitement of
religious hatred in a country not subject
to sharia law, but with a population that
is 86.1% Muslim.? There was public
outcry over his actions; fellow prisoners
beat him severely, and the Islamic
Society Forum, a coalition of groups
that promote Islamic growth, called for
his execution, basing their judgement
in particular on the above hadith.

The question I ask is not whether
the trial was fair, and the sentence
commensurate to the offence, but
whether apostasy is a crime according
to the sharia. Islamic legal principles

“The concept of justice
in Islam is not codified,
but must be obtained
subjectively by the
follower.”

derive from two sources: the Qur’an
and the Sunna (the collection of
narrations about Prophet Muhammad,
his actions and words, constituting
in themselves the basis of moral and

just behaviour). However, the concept
of justice in Islam is not codified, but
must be obtained subjectively by the
follower. The Quran (Sura VI:152)
encourages one to “be just, even if
it should be to the near kinsman.”
Hence, we come across an almost
Kantian sense of justice and morality,
derived from within one’s subjectivity;
however, instead of pure practical
reason, it is faith and acts, consistent
with divine prescription, which enable
one to be just and fair. As Lawrence
Rosen states, ‘“Relationships among
men and toward God are reciprocal in
nature, and justice exists where this
reciprocity guides all interactions.”

It is therefore clear how the notion
of justice in Islam is linked to the
collection of religious texts, and as such
is open to interpretation and differing
standards. For instance, Quran 18:29
dictates, “The truth is from your Lord,
so whoever wills - let him believe; and
whoever wills - let him disbelieve,”
assuring the liberty of one to believe
or not believe. Sunnan Abu Dawood,
another Sunni hadith, states: “Beware!
Whoever is cruel and hard on a non-
Muslim minority, or curtails their
rights, or burdens them with more than
they can bear, or takes anything from
them against their free will; I [Prophet
Muhammad] will complain against the
person on the Day of Judgment.”

It appears far from true that Islam is
inherently intolerant of non-Muslims,
a fact affirmed by many prominent
historians, such as Will Durant,
who once wrote: “At the time of the
Umayyad caliphate, the people of the
covenant, Christians, Zoroastrians,
Jews and Sabians, all enjoyed a degree
of tolerance that we do not find even
today in Christian countries. They
were free to practice the rituals of their
religion and their churches and temples
were preserved.”®

Viewing Islamic justice in this

context allows a better understanding
of the social and judicial response to the
actions of Alexander Aan and similar
figures, such as Kasem El-Ghazzali, a
23-year-old Moroccan who had to seek
asylum in Switzerland for running the

“A mere declaration of
one’s atheism does not
constitute an offence, in a
strict sense of sharia law.”

blog ‘Atheistica’. As mentioned above,
Islamic justice is not a codified set of
absolute values, but rather an evaluation
of human relations, upholding divine
prescription; as a result, the particular
circumstances of those relations
play a central role. Therefore, if an
accused’s acts, though harmless in
themselves, could lead to imbalance
and distress in the subjective path of a
Muslim in establishing divine morality,
then a harsh verdict will follow.

Alexander Aan’s sentence, for
instance, was determined by the
content of his Facebook comments,
as not only did he declare himself an
atheist, but also made derogatory and
ironic depictions of the Prophet. It
would appear that a mere declaration
of one’s atheism does not constitute
an offence, in a strict sense of sharia
law; it is often the irrational attempt
at converting others (de-converting,
actually) that affects the stability of
the religious and social system, urging
institutions to take equally irrational
methods.

'A Hadith is a saying or an act or tacit approval or disapproval as-
cribed either validly or invalidly to the Islamic prophet Muhammad.
Islahi, A.A.I, 2009. Fundamentals of Hadith Interpretation. 1st ed.
Lahore, Pakistan: Al-Mawrid.

*CIA Site Redirect — Central Intelligence Agency. 2012. CIA Site Re-
direct — Central Intelligence Agency. [ONLINE] Available at:http://
www.cia.gov/library/publications/the-world-factbook/geos/id.html.
[Accessed 20 December 2012].

*Lawrence Rosen, 2000. The Justice of Islam: Comparative Perspec-
tives on Islamic Law and Society (Oxford Socio-Legal Studies)
Edition. Oxford University Press, USA. p.155

42004. The Quran (Oxford World’s Classics Hardcovers). Edition.
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The theme for our Spring issue will be ‘Development’. Development tends to be under-
stood in terms of economic progress. But is there more to it?

Many argue that the basic purpose of development is to enlarge human freedoms, to
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